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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT - 

This is an appeal, pursuant to Title 28, United States 
Code, Section 1291, from a final order (Tr. 226-7, App. 58) 
of the United States District Court for the District of 
Columbia, entered on the 10th day of January, 1949, which 
dismissed with prejudice a counterclaim (Tr. 119-122, App. 
15-18) of appellant against appellees. The original com¬ 
plaint of appellee Bopst against appellant had theretofore 
been*dismissed with prejudice under Rule 37(d) F.R.C.P. 
(Tr. 192-193, App. 43-44.) 
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STATEMENT OF THE CASE 

On August 20,1935, appellant District of Columbia (here¬ 
inafter referred to as the District or as appellant) executed 
a contract (D. C. Exhibit “A’’), with appellee John H. 
Bopst," Jr^ trading as The Industrial Piping & Engineering 
Company, (hereinafter referred to as the contractor or as 
Bopst), under which said appellee agreed to furnish certain 
equipment and perform certain work for a total contract 
price of $156,150, representing the sum of ten agreed lump¬ 
sum prices, which equipment included four sewage pumps 
installed at prices totaling $28,450 (D. C. Exhibit “A”, p. 5, 
App. 65; Items la, lb and Ic). The form of contract used 
'was U. S. Grovemment Standard Form No. 23 as modified 
for use by the District of Columbia, Bopst, as principal, and 
appellee Maryland Casualty Company (hereinafter referred 
to as the surety), as surety, delivered to Appellant the usual 
statutory bond (Act of July 7,1932, D. C. Code § 1-804, App. 
108) guaranteeing faithful perfonnance of the contract by 
appellee Bopst (D. C. Exhibit “E”). All the equipment 
to be supplied was to be installed, and all the work was to 
be performed, in the pumping station and the grit chamber 
buildings then just constructed or under construction as a 
part of the Sewage Treatment Plant of the District of 
Columbia, at Blue Plains, D. C. (D.C. Exhibit “A”, Specs. 
Sec. I, p. 1, App. 70). 

The specifications required that the pumps should have 
“ability to handle sewage’’ and should, within certain 
tolerances, meet the efficiencies and capacities bid and 
guaranteed by the contractor (D. C. Exhibit “A”, p. 6 and 
Specs. Sec. V, p. 2-3, App. 66^ and 71-74). The specifi¬ 
cations authorized payment of 40% of the lump-sum con- 
, tract price for each pump when all the equipment for 
such pump had been delivered to the site; an additional 
30% upon completion of installation, and the final 30% 
for each pump upon successful completion of the “ac- 




ceptance tests’’ for each pump. (D. C. Exhibit “A”, 
Specs. Sec. XI, p. 4-5, App. 74). These “acceptance tests" 
were for the purpose of determining the efficiencies and 
capacities of the pumps, as well as their “ability to handle 
sewage’’ (D. C. Exhibit “A’’, Specs. Sec. V, supra). 
Numerous tests were made of these pumps, both with water 
and with sewage, and on each test deficiencies were found 
which the contractor thereafter endeavored to correct by 
modifying or adjusting the pumps. The District finally 
determined that the pumps were incapable of handling 
sewage, could not perform witb the guaranteed efficiencies— 
not even within the efficiency tolerances permitted by the 
specifications (D. C. Exhibit “A’’, Specs, p. 5, Sec. XIa, 
App. 74-75), and dould not perfonn with the guaranteed 
capacities, although several of the pumps were brought 
within the capacity tolerances of the specifications (D. C. 
Exhibit “A’’, Specs, p. 5, Sec. Xlb, App. 75). By a formal 
order dated April 30, 1937, the District rejected these 
pumps and required their removal from the site (D. C. 
Exhibit “C’’, App. 77-78). . 

On July 16,1937, the District solicited bids (D. C. Exhibit 
“F", p. 2, App. 81) for the replacement of these rejected 
pumps, and a formal contract (D. C. Exhibit “F’’) was 
execute with Worthington Pump and Machinery Corpora¬ 
tion (hereinafter referred to as Worthington) on Septem¬ 
ber 10, 1937, under which, for a total contract price of 
$65,651, replacement pumps (D. C. Exhibit “F’’, Specs, p. 
1, Sec. n, App. 84-85) would be supplied and all necessary 
installation and “miscellaneous work’’ (D. C. Exhibit “F’’, 
Specs, p. 16, Sec. 2.1, App. 87) necessary would be per¬ 
formed. Meanwhile, on September 3, 1937, the District 
formally accepted so much of the work of appellee Bopst 
as had been satisfactorily performed, but expressly ex¬ 
cluded therefrom the rejected pumps (Minutes of the 
Board of Commissioners, Tr. 197, App. 4647; formal Order 
of the Board, Tr. 205, App. 49-50). Likewise, prior to 


ex^ution of the contract with Worthington but after open¬ 
ing of bids, appellee Bopst submitted a voucher dated Sep¬ 
tember 7, 1937, in order to obtain payment for all work 
satisfactorily performed by him (D. C. Exhibit App. 
79-80), on the second page of which voucher he protested, 
inter alia, the non-payment of the contract price of the re¬ 
jected pumps. By letters dated September 1 and Septem¬ 
ber 17,1937 (D. C. Exhibit “ J’’, Sheets 1 and 3, App. 90,92) 
an Assistant Engineer Commissioner of the District in¬ 
quired of the surety whether it had any comment to offer con¬ 
cerning payment by the District to Bopst of the xmpaid 
balance of the total contract price after deduction by the 
District of the contract prices for the four rejected pumps 
and of liquidated damages in the sum of $6,000. Finally, 
under date of September 18,1937, the District received from 
appellee Maryland Casualty Company a request that the 
District make payment to Bopst (D. C. Exhibit “ J’’, Sheet 
4, App. 93); and on October 5, 1937, a check drawn on the 
Treasurer of the United States-in the amount of $13,945 
was mailed by appellant to Bopst (D. C. Exhibit “D’’, App. 
79). Worthington completed performance of its contract 
with appellant on August 27, 1938, and final payment was 
made on October 22, 1938 (D. C. Exhibit App. 99). 

On February 25, 1941, appellee John H. Bopst, Jr., filed 
his complaint (Tr. 97-104; App. 1-9) seeking recovery from 
the District of three items: one in the amount of $3,510 
claimed as damages for delay occasioned to Bopst while 
performing work under the said contract of August 20, 
1935, between Bopst and the District; one in the amount 
of $6,000, which amount had been deducted as liquidated 
damages in the payment made on October 1, 1937, by the 
D^trict with respect to said contract, on the ground that 
appellee was not responsible for any delay; and one in 
the amount of $28,450, representing the contract price 
for the pumps which the District had rejected as not meet¬ 
ing the requirements of the contract, on the ground that said 
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rejection was improper as the pmnps were in all respects 
in conformity with the contract and the failure to meet re¬ 
quired tests was due to improper instruments and construc¬ 
tion work for which Bopst was not responsible. 

Appellant filed answer on April 7,1941, with copies of the 
contract, specifications and other exhibits attached, in 
which it denied that it had delayed Bopst in the performance 
of his contract, asserted the right to make the deduction 
' for liquidated damages and denied any responsibility for 
the failure of the pumps to meet contract specifications 
asserting that all conditions of testing and construction 
were in strict accordance with the contract and specifications i 
(Tr. 106-109, App. 9). | 

On April 26, 1941, Bopst filed his motion for a more | 
definite statement of appellant’s defenses (Tr. 110-112, 
App. 10), and pursuant thereto (Tr. 125) appellant filed on ! 
May 6,1941, an amended answer and counterclaim (Tr. 114- j 
122, App. 10-18), in which counterclaim the District clainied i 
the sum of $37,201 as damages for breach of the contract ! 
and breach of the performance bond accompanying said i 
contract, which represented the difference between the | 
contract price of $28,450 for the four rejected pumps and | 
the sum of $65,651 which was the cost to appellant for i 
pumps and work furnished by Worthington Pump and yiA- \ 
chinery Corporation and claimed by the District to have 
been made necessary by the failure of Bopst to furnish four | 
pumps meeting contract and specification requirements. | 
Appellee, Maryland Casualty Company, as surety on the 
performance bond, was named as an additional defendant to i 
this counterclaim and process was served upon the surety 
pursuant to order of the District Court (Tr. 126, App. 18). 
Answer to said counterclaim was filed by appellee Bopst 
' (Tr 131-135, App. 20-26) and a motion to dismiss said j 
counterclaim (Tr. 141-142, App. 28-29) was filed by ap¬ 
pellee Maryland Casualty Company based upon estoppel, 
material differences between the Bopst contract and the 





Worthington contract, and election of remedy by appellant 
for the breach of contract alleged in the counterclaim. This 
motion was denied by order dated March 9, 1943 (Tr. 146, 
App. 31) pursuant to a memorandum filed by the Court (Tr. 
143-145, App. 29-31) on February 25, 1943. Answer to the 
counterclaim (Tr. 147-155, App. 31-39) was filed by the 
surety on April 30, 1943, setting up nine separately num¬ 
bered defenses, the second (App. 32), fourth {App. 33), 
fifth (App. 35), sixth (App. 36), seventh (App. 37) and 
eighth (App. 37) of which amplified the three grounds 
upon which its motion to dismiss (App. 28-29) had been 
predicated. 

Cn March 1, 1944, appellee Maryland Casualty CJompany 
filed a motion for summary judgment (Tr. 156-157) together 
with two affidavits, one by a vice-president of appellee 
company (Tr. 158-161) and one by appellee Bopst (Tr. 162- 
164). These affidavits purported to establish facts neces¬ 
sary to demonstrate that appellant was estopped to assert 
its counterclaim against the surety, but the District pointed 
out (Tr. 165-169), in its written and oral opposition to the 
motion, that the affidavits consisted of matters which were 
either outside any possible knowledge of the affiants, or 
were irrelevant, or were purely conclusions of law. This 
motion was denied by an order of the Court filed April 9, 
1945 (Tr. 170). 

A motion by appellant for summary judgment (Tr. 171- 
173) against both appellees with respect to the original 
complaint and the counterclaim was filed May 22, 1945, to¬ 
gether with supporting affidavit (Tr. 175-178) and exhibits 
(Tr. 179-184), which motion, after extended argument by 
all parties, was denied by an order of the Court dated 
October 30, 1945 (Tr. 185). 

On April 22, 1948, the trial court ordered Bopst’s com¬ 
plaint dismissed with prejudice (Tr. 192-193, App. 43-44). 
This dismissal was later relied upon by the same judge as a 
basis for dismissing appellant’s counterclaim. 





7 


The reasons which impelled the trial court to dismiss 
Bopst’s complaint are contained in the court’s findings of 
fact and conclusions of law (Tr. 188-191, App. 40-43), and 
may be summarized as follows: 

From January 31, to March 21,1947, following service of j 
notice therefor, counsel for Bopst took depositions of two 
District officials and examined numerous records of the | 
District. Thereafter, on March 21, 1947, counsel for the j 
appellant served formal notice for the taking of Bopst’s i 
deposition at a specified time and place. Bopst, however, | 
with knowledge that his deposition was to be taken, had I 
already left the United States without notifying either his i 
counsel or the Court, and he failed to appear for the tak- I 
ing of his deposition in accordance with the notice. There- ' 
upon, appellant, acting pursuant to Buie 37(d) F.B.CJP., j 
moved the Court to enter judgment against Bopst on both i 
the original complaint and on the counterclaim. The Court j 
ordered Bopst either (1) to appear or (2) to explain to 
the satisfaction of the Court why he had left the -United i 
States with knowledge that his deposition was to be taken 
and to advise the Court of a date in the reasonably near I 
future when he would appear. Bopst failed to comply with 
any portion of either alternative offered him by the Court 
(Tr. 190, App. 42), although the Court had continued the | 
hearing of this motion for almost a year to afford Bopst 
ample opportunity to comply. Bopst’s complaint was 
then dismissed with prejudice (Tr. 192-193, App. 43-44). i 
From this order Bopst noted an appeal, but failed to per- | 
feet the same—in fact, his counsel stated to the trial court I 
that the appeal had been abandoned (Tr. 409-410, 420): 

On May 5, 1947, shortly after .the filing of the District’s | 
motion for judgment against Bopst under Buie 37(d), both | 
Bopst and his surety filed a joint motion for summary judg- i 
ment on the counterclaim, alleging discovery during the tak- i 
ing of the depositions aforesaid of a resolution of the District | 
Commissioners of September 3, 1937, whereby, appellees | 





claimed, the District accepted Bopst’s work as satisfactorily 
completed and thereby “relieved the counter-claim defend¬ 
ants from any liability to the District of Columbia for any 
alleged excess cost in replacing said pumps.” (Tr. 194-195, 
App. 44 -4 5 ). The motion was accompanied by an affidavit of 
eounsel for the surety (Tr. 196, App. 45-46) describing the 
discovery of the resolution, and attached to the affidavit was 
a certified copy of a portion of the Minutes of the Board of 
Commissioners, D. C. for September 3,1937 (Tr. 197, App. 
46-47). The Ifetrict filed an affidavit of the Secretary, Board 
of Commissioners, D. C. (Tr. 202-204, App. 47-49) identify¬ 
ing an attached exhibit as a copy of an official order of the 
Board of Commissioners (Tr. 205, App. 49-50), and affirm¬ 
ing that the so-called newly discovered resolution was em¬ 
bodied in the order and that copies thereof had been furn¬ 
ished both Bopst and his surety. Counsel for both ap¬ 
pellees did not deny that both Bopst and the surety received 
copies of said order in 1937 (Tr. 252-253). 

Several memoranda were filed by the parties and extensive 
argument was had on this motion (Tr. 13-14, 20-21, 55, 248- 
420) on numerous days between May 12, 1947, and June 
23-, 1948, after which tiie Court held the case under advise¬ 
ment until the filing of a memorandum opinion on December 
23,1948, wherein the Court ruled in favor of Bopst and his 
surety (Tr. 215-221, App. *50-58). 

The order of the Court dismissing the counterclaim of 
the District was entered January 10,1949 (Tr. 226-227, App. 
58). Notice of appeal from this order was filed February 
9,1948 (Tr. 228). By order dated March 10,1949, the time 
for filing the record and docketing the .appeal was ex¬ 
tended to and including April 18, 1949 (Tr. 235), and by 
order dated April 12, 1949, the time for filing and docket¬ 
ing was further extended to and including May 9,1949 (Tr. 
246). The record was filed ^d the. appeal docketed on 
May 9,1949. v 




‘As.- ‘ *• 




The originals of ^ exhibits filed in the District' Court 
were transmitted to this Court pursuant to order dated 
March 30,1949 (Tr. 245).. 


STATUTES INVOLVED 


Statutes involved, and other statutory matter referred 
to herein, are set forth in appellant’s supplemental ap¬ 
pendix of statutes involved. 


STATEMENT OP POINTS RELIED ON 


The District Court erred: 

1. In holding that the District may not prosecute its 
counterclaim against Bopst and Maryland Casualty Com¬ 
pany. 

2. In dismissing the counterclaim of the District. 

3. In. its interpretation of Articles 6 and 9 of the contract 
between the District and Bopst.- 

4. In failing to hold that Section V of the spe<^cations 
was supplemental to Article 6 of the contract. 

5. In holding" that Section V of the specifications was 
alternative to Article 6 of the contract. ■ 

6. In holding that the District rejected the Bopst pumps 
solely under Section V of the specifications of the contract. 

7. In holding that assessment by the District of liquidated 
damages under Article 9 of the contract aff^ted the right of 
the District to recover the cost of obtaining pumps to re¬ 
place the rejected Bopst pumps. 

8. in failing to hold that the District was entitled to re¬ 
cover the cost of obtaining replacement pumps whether it 
had proceeded under Article 6 or under Article 9. 

9. In holding that Article 6 of the. contract was not 
mandatory/ 

- 10. In failing to hold that the District was entitled to ui^ 
either of the remedies authorized by Article 6 of the con- 
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• 11. In holding that dismissal of Bopst’s complaint pre¬ 
vented the District from prosecuting its counterclaim. 

12. In holding that a final settlement of the contract oc¬ 
curred in 1937 whereby the contractual obligations of Bopst 
were discharged, and the surety thereby relieved from 
liability. 

13. In failing to recognize and give effect to the statutory 
limitations upon the powers of the District Commissioners. 

14. In holding that the District Commissioners had acted 
in 1937 in a manner which was actually beyond their power 
or authority. 

15. In holding that the District’s counterclaim was as¬ 
serted solely as a weapon of defense to Bopst’s complaint. 

SUMMAKY OF ARGUMENT 

Bopst’s obligation was expressed in his contract with the Dis¬ 
til and the surety’s liability arose from its bond. The bond 
premium was based upon the contract obligations and the risks, 
and the District bought ^d paid for the undertaking of Bopst and 
Maryland Casualty Company to pay to the IXstrict the cost of the 
Worthington replacement pumps. 

Articles 6 and 9 of the contract between the District and Bopst 
provided remedies for two different obligations which might be 
breached by the contractor, and since Bopst defaulted on both 
obligations he became liable to the District under bodi Articles 
of the contract Bopst tendered his work for acceptance after the 
date for completion specified in the contract, and for this delay 
in performance die appellant assessed liquidated damages under 
Article 9. A portion of the tendered work, the four sewage 
pumps, upon inspection by appellant, proved to be unsatisfactory, 
and because of Bopst’s failure to replace the rejected pumps with 
satisfactory pumps the appellant, by its counterclaim, sought to 
charge Bopst under Article 6 for the cost of the replacement 
pumps appellant obtained from Worthington. 

Section V of die specifications supplemented and explained 
Article 6(a) of the contract, and applied that Article to the work 





required of Bopst under the cootatct, particiiiarly with rrferrace 
to die four sewage pumps; and did not provide a remedy to the 
restrict which was difEerent from, or.ahcnxatiye to^ die remedies 
provided in Ardde 6(a)« The r^nirement in.S^tkm V of the 
^lenfications for repayment to the District of sums which had 
been paid under the omttact for. rejected cqn^nnent, related to 
the provision in Section XI of die apcdficadons for payment of 
70% of the prices for the pomps prior to acceptance tests thereof 
and made it clear that Bopst coold not retain sodi payments if 
his pomps should be rejected. ... 

The trial court’s numerous references to ^‘excess costs” of die 
Worthington contract, and its holding that their recovery, from 
Bopst under Article 6 of the contract is precluded by reason of the 
deduction of liquidated damages under Article 9, indicate a CQn> 
fusion with respect to the proviaons of diese two articles of the 
contiacL Article 6 required die contractor to leidii^ or correct 
defective and rejected materials, and, upcm his failure to do so, 
authorized the District (1) to replace the rejected -material and 
charge ‘^e cost” to the contractor, or (2) to terminate the. ri^ht 
of the contractor to proceed as provided in Article 9. Article 9 
provided that (1) if the contractor refused or failed to prosecute 
the work with proper diligence or to complete die work within 
the spedhed time, the District might terminate his right to pro* 
ceed and prosecute the same to completion, in which event the 
District might recover from the contractor and his surety ‘‘any 
excess cost occasioned the District therdiy”; or (2) ‘if the District 
docs not terminate the right of the contractor to proceed” he 
should continue the work and pay to die District, l^uidated 
damages for each day of dday until the work was dimpleted or 
accepted. 

Appellant’s counterclaim was for ‘ihe cost” replacement 
pnmps under the first altcmadve of Article 6 which is unrelated 
to the assessment of liquidated damages under Article 9. If, 
however, die District had acted under the second'altcmadve of 
Article i, and thus invoked Article 9 to terminate Bopsds right to 
proceed, and if its contract with Worthington be deemed a “com* 





pfetkm” rather than a "icplacemen^ contract^ the District would 
neverthdess be entitled to recover *^y euess cost occasioned the 
IXstrict dierchy^ because die deduction of liquidated damages 
dm not prcdnde die recovery of ^‘excess costs” aldiou^ .die 
Sapmnt Court has hdd that a termination of d^ contractor's 
r^t fo p roce ed causes die ri^t to liquidated damages to disap' 
pear; United States v. American Sure^ Company , 322 U. S. 96 
(19H). Thus, if die Dutrict had terminated • Bopsds rig^t to 
proceed under Ardde 9, which aiqidlant denies, it would sdll be 
endded to recover die amount demanded in its counterclaim even 
thou^ dieie would have ensted a set-od of die liquidated dam* 
s^;es which had been deducted. 

The requirement of Article 6(a) of die contract diat the con¬ 
tractor shall replace rciectcd materia], is dearly a mandatory re¬ 
quirement, and the remedy given by that Ardde to die l^strict 
to'rqdace rejected material and charge die cost diereof to the 
contractor is the satng remedy which is given by die common law. 
The District’s election of this remedy was evidenced by its action 
in-obtaming replacement pumps from Worthington and its omis¬ 
sion to send Bopst any wri tt e n notice that his right to proceed 
had been terminated. 

The fact that Bopsfs comi^aint was dismissed <fid not revive 
an allied settlement made in 1937 and thus deprive appellant of 
the right to assert its counterclaim. Bopst forfeited his right to 
obtadn affirmative rdief because of his wilful violadon of the Fed¬ 
eral Rules of Qvil Procedure, and his forfeiture cannot lawfully 
be rdkd upon to deny die IXstrkt die affirmadve relief sou^t in 
its counterdaim. It has often been held that if one party to a 
setdement denies its finality and brings suit, die other party is 
thereby free to pursue any claim he possessed which otherwise 
would have been precl u d e d-by the settlement; as the Supreme 
Court has said, ^'This suit itself invites die court to go behind diat 
secernent,” McElrath v. United States, 102 U. S. 426, 44L 

The Commissionas of the District n^er attempted to ex¬ 
tinguish Bopsfs obfigadon to pay the costs of die re|dacement 
pum^ nor could diey, since diey lacked the power to do sa 




The Distnct Commissioiiexs possess no powers imle s s cx pi est ly 
granted by Congress, but they are sol^ect to all limitations and 
restriedons which Congress bad pheed on the governor and 
board of paUk works of the Dittrict, which indnded idl limita> 
turns npon die l^;islatiye assemidy. Among these limitations was 
the express dqiial to die legblative assdnUy of the power to 
extinguish any obligation due' to tbe IXstiicL .This power to 
extinguish obligadons doe the District has sdwzys been reserved 
to die Congress, and an attempt by Congress to vest such power 
in die District Commissioners was vetoed by the Preadent 
Tacking all power, appellant’s Comnusnonefs could not have 
extinguished Bopst’s obligation by adoption of their order o£ Sep- 
tember S, 1937. Atid what they could not have done by a direct 
order, they could not have accomfdished by incoiporating a ri^ 
to so act in a contrad made by them. 

Govemment officers are duty bound to assert the governments 
lights, and appel^if s counterclaim was an attempt to enk^ 

dlls just obli^tion due to the District o£ Colnndna. 

• « » \ 

*• j» ■ f ‘ *. 

ABGUMia^T 

• - - I • - ^ ‘ 

Articles 6(a) and 9 of the Contract rdate to two ffifferent ty p e s 

oi breach of contract 

By its counterclaim the District of Columbia sou^t to 
recover from the contractor, Bopst, and from his surety, 
Maryland Casualty Company, the cost to the District of 
obtaining four sewage pumps to replace four pumps which 
'had been furnished'by Bopst under his contract .with the 
District of Columbia but which had been rejected by. ap¬ 
pellant because they failed to conform to the specifications 
of the contract between appellant and Bopst; This counter¬ 
claim was grounded upon Article 6(a) of the contract 
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which, like the same numbered Article in the United States 

Government Standard Form of Contract No. 23, provides; 

•« 

15 • • • The District shall have the right to reject 
defective material, and workmanship or require its 
correction. .Rejected workmanship shall be satis¬ 
factorily corrected and rejected material shall be 
satisfactorily replaced with proper material with¬ 
out charge therefor, and the contractor shall 
promptly segregate and remove the same from the 
premises. 

“If the contractor fails to proceed at once with 
the replacement of rejected material and/or the 
correction of defwtive workmanship, the District 
may, by contract or otherwise, replace such ma- 
teriii and/or correct such workmanship and charge 
the cost ther^f to the contractor, • • (D. C. 

Exhibit p. 2, Article 6(a), App. 61). 

This Article 6(a) contemplates a situation wherein a 
contractor has attempted performance of his contract but 
the work does not meet the contract and specification re¬ 
quirements— the Government must, obviously, have the 
authority to reject the unsatisfactory work and to require 
performance by the contractor in the manner required by 
the contract. This can be accomplished only through Gov¬ 
ernment inspection and rejection of improper and unsatis¬ 
factory workmanship and materials, coupled with an obli- 
^tion upon the contractor to replace such rejected material 
and workmanship with satisfactory material and workman¬ 
ship. However, the contractor may flatly refuse to fulfill 
this obligation, or he may postpone the replacement work. 
Necessarily, in either event, the Government must have the 
right itself to replace the material and workmanship and 
charge the cost of such replacement to the contractor. 

In some instances the contractor’s failure to replace the 
rejected work may delay the completion of the balance 
of the work under the contract to such an extent as to make 
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I 

I 

I 
! 

it necessary for the Government to take dU work remaining 
to be done out of the hands of the contractor, and itself | 
prosecute the entire job to completion. Both of these I 
remedi^ available to the Government are expr^sly set ! 
forth m A^icle 6(a), supra, (App. 61). | 

Aga^ the contractor may be performing the work in a | 
proi)er-manner, so far as-workmanship and materials are 
concerned, but his rate of progress may be so slow that he | 
cannot'complete the work within the specified lime. In I 
such event the Government may be willing to permit him 
to complete late but subject to paymenfby him of liquidated ! 
damages for his tardiness. On the other hand, the need for 
the completed work may be so urgent that, as soon as the I 
Government realizes that the contractor will not be able j 
to complete on time, it will terminate his right to proceed, i 
take the work out of his hands, and itself complete the job. I 
In this latter event the excess cost of completion, if any, is I 
charged to the contractor and his sureties. | 

This possibility of delay on the part of the contractor, and | 
the alternatives which the Government may elect to follow, I 
are found in Article .9 of the Contract between Bopst and i 
the District (which also is the same as the like numbered j 
Article in the United States Government Standard Form 
No. 23): I 

' ^ ‘ I 

! 

“Article 9. DELAYS—DAMAGES.—If the | 
contractor refuses or fails to prosecute the work, j 

or any separable part thereof, with such diligence j 

as will insure its completion within the time speci- | 

fied in article 1, or any extension thereof, or fails to j 

complete said work within such time, the District, | 

may, by written notice to the contractor, terminate j 

his right to proceed with the work or such part of j 

the work as to which there has been delay. In such 
event the District may take over the work and pros- j 
ecute the same to completion, by contract or other- 
>\ise, and the contractor and Ms sureties shall be I 


I 

I 
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liable to the District for any excess cost occasioned 
the District thereby. K the contractor’s right to 
proceed is so terminated, the District may take pos¬ 
session of and utilize in completing the work such 
materials, appliances, and plant as may be on the 
site of the work and necessary therefor. If the 
District does not terminate the right of the con¬ 
tractor to proceed, the contractor shall continue 
the work, in which event, the actual damages for 
• the delay will be impossible to determine and in 
lieu thereof the contractor shall pay to the District, 
as fixed, agreed, and liquidated d^ages for each 
calendar day of delay until the work is completed 
or accepted, the amount as set forth in the speci¬ 
fications or accompanying papers, and the con¬ 
tractor and his sureties shall be liable for the 
amount thereof: PROVIDED, * * (D. C. 

Exhibit “A”, p. 3, App. 63). 

■ Since Articles 6 and 9 describe two different types of 
default (1. completed performance in an unsatisfactory 
manner, and 2. delay in performing) a contractor might 
breach both Article 6 and Article 9 and become liable to the 
Government for both of these different breaches. For 
instance, if the contractor is dilatory in the performance of 
the work and the Grovemment does not elect to take it out 
of his hands, he may continue and complete the work after 
expiration of the contract performance time; while examina¬ 
tion and test of the work so performed may then disclose 
that certain parts of the work are unsatisfactory and, upon 
rejection thereof by the Government, the contractor may 
refuse to replace the rejected work with satisfactory ma¬ 
terial and workmanship—^possibly contending that the re¬ 
jection was improper. Under such circumstances the Gov¬ 
ernment would be entitled to liquidated damages for the 
delayed performance under the provisions of Article 9, 
and at the same time would also be entitled to replace the 
rejected work and charge the cost thereof to the contractor 


by virtue of Article 6(a). It is cost*^ which is charged 
under Article 6(a) because some cost is inemtahle. This is 
to be contrasted with ^^any excess cost” which is charge¬ 
able under Article 9, since the job might conceivably be 
completed within the original contract price. 

Such is the situation of appellee Bopst in the instant 
case. In his complaint he claimed that he had completed 
the work by March 31, 1936 (Tr. 99,102, App. 3-4, 7). The 
District conceded that he had completed his purported per¬ 
formance of all the work on April 30, 1937 (Tr. 205, App. 
49-50), which date, after allowing for 304 calendar days of 
delay which the District had found was not due to the fault 
of Bopst, was 120 calendar days after the completion date 
specified in Article 1 of the contract (D. C. Exhibit “A”, 
p. 2, App. 60), and the District therefore charged Bopst 
$6,000 liquidated damages for such delay under Article 9. 
Despite such completion, the numerous tests which had 
been made of the four sewage pumps convinced the District 
that they failed to meet the requirements of the specifica¬ 
tions of the contract and were unsatisfactory. The District, 
therefore, finally and formally rejected these pumps by its 
order of April 30, 1937 (D. C. Exhibit “C”, App. 77-78). 
Because of Bopst’s failure to fulfill his obligation under 
Article 6(a) to replace the pumps with satisfactory pumps, 
the District obtained their replacement by Worthington 
Pump and Machinery Corporation and, by its counterclaim, 
sought to recover the cost of such replacement from Bopst 
and his surety. 

n 

Section V of the Specifications is Supplemental to 
Article 6(a) of the Contract. 

The whole of Article 6 of the contract, which is entitled 
“Inspection” (App. 61-62) treats in general language with 
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the requirements of inspection, examination, and tests, of 
all material and equipment; with the obligations of the 
contractor to assist in and facilitate all tests; with the right 
of the District to reject unsatisfactory work; and with the 
remedies which may be invoked by the District in- order to 
obtain satisfactory work. 

Article 6 commences; 

“Article d. INSPECTION.—(a) All material 
and workmanship (if not otherwise designated by 
the specifications) shall be subject to inspection, 
examination, and test by District inspectors at any 
and all times during manufacture and/or construc¬ 
tion and at any and all places where such manufac¬ 
ture and/or construction are carried on. • • * ” 

(D. C. Exhibit “A*^ App. 61). 

This general language was specifically applied to the work 
to be performed by Bopst under his contract, .with par¬ 
ticular reference to the sewage pumps and their motors, in 
the first eight paragraphs of Section V of the Specifications 
entitled “Acceptance Tests’’ (App. 71-72). 

Article 6(a) of the contract continues 

“ • • • The District shall have the right to reject • 
defective material and workmanship or require its 
correction. * • • ” 

and this requirement was applied to the pumps and their 
motors by the ninth paragraph, and the first sentence of the 
tenth paragraph, of Section V of the specifications; 

“In case any defects.arernoted in any tests, they 
shall be corrected and the test repeated until a 
satisfactory test is obtained. 

“In case of failure to show the efficiency, 
capacity and ability to handle sewage guaranteed 
by the Contractor, and as indicated by performance 


data snbmitted with his bid, the Contractor shall, at 
his own expense, modify, replace or rebnild the 
nnits until the guaranteed eificiency, capacity and 
ability to handle sewage are reached. • • • 

(App. 72-73) 

These provisipns of Section V of the specifications stress 
that the purpose of the tests of these pumps waa to de¬ 
termine (1) the efficiency and (2) the capacity of the four 
sewage pumping units, and (3) their ability to handle 
sewage. They also indicate that during the course of test¬ 
ing there might occur, as in fact there did (Tr. 179-184), 
onepr more “interlocutory” rejections of the pumps, under 
which the Contractor would be exi)ected to continue with 
corrective measures. 

Article 6(a) of the contract concludes 

“ • • • Rejected workmanship shall be satis¬ 
factorily corrected and rejected material shall be 
satisfactorily replaced with proper material without 
charge therefor, and the contractor shall promptly 
segregate and remove the same from the premises. -. 

“K the contractor fails to proceed at once with . 
the replacement of rejected material and/or the. 
correction of defective workmanship, the District 
may, by contract or otherwise, replace such ma¬ 
terial and/or correct such workmanship and 
charge the cost thereof to the contractor, or may : 
terminate the right of the contractor to proceed as 
provided in Article 9 of tins contract” (App. 61.) 

and again specific application to the work under this con¬ 
tract is found in the remaining sentence of the tenth para¬ 
graph of Section V of the specifications: .... 

“ • • • If the Contractor is unable to bring the 
units up to the guaranteed efficiency, capacity, and 
ability to handle sewage, the units may be rejected 
and the Contractor shall then remove and reclaim 
the machinery at his own expense and repay the 
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: District in full any sums which may have been paid 
under the terms of this contract for the equipment' 
so rejected.” (App. 73.) r 

' The language of this concluding sentence of the tenth 

paragraph of Section V of the specifications makes it dear 
that a formal and final order of rejection of the pumps under 
Artkle 6(a) of the contract would be issued by appellant’s 
Cdmnnssioners only if the contractor should be unable to 
bring the units up to the guaranteed efficiency, capacity 
and ability to handle sewage, in other words, to use the 
phraseology of‘Article 6(a) of the contract, the final and 
formal order would be issued only 

i “If the contractor fails to proce^ at once with 
the replacement of rejected material and/or the 
correction of defective workmanship, •••,’» (App. 

61.) 

It is thus appa: ent that the foimal order of rejection issued 
by appellant’s Commissioners (D. C. Exhibit “C”, App. 
77) although specifically referring to Section V of the 
spedfications was, in fact and in law, also issued under 
authority of Article 6(a) of the contract. 

The court below apparently took the view, as was urged 
by the appellees, that the last sentence of the tenth para¬ 
graph of Section V of the specifications, above quoted, 
somehow conflicts with Article 6(a) of the contract, and 
gave the District a remedy which was alternative to both of 
those set forth in said Article 6(a). (Tr. 216-219, App. 54- 
55.) This view appears to be predicated upon the re¬ 
quirement in Section V of the specifications that after 
formal rejection of the pumps and their removal by the 
contractor, he should 

“ • • • repay the District in full any sums which 
may have b^n paid under the terms of this con¬ 
tract for the equipment so rejected.” (App. 73.) 
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But there is no conflict between this Section V of tlte | 
specifications and Article 6(a)-pf the contract. Section XI 
of the specifications of this contract expressly authorized ! 
payment of 70% of the prices for the pumps prior to the 
tests, with the remaining 30% payable after satisfactory 
completion of such tests (Specs. Sec. XI, App. 74). Having | 
received 70% of the prices of the pumps prior to test, he lost | 
all right to retain su<^ 70% payment upon the formal re- | 
jection of the pumps following their failure to meet the i 
tests. ' It was this advance payment to which the quot^ 
repayment clause in Section V of the specifications related. ! 
Ii che contract had contained no provision for these spemfied 
advance payments, there would have been no need for | 
the requirement of repayment upon rejection of the pumps. | 
To say that this repayment requirement constituted a I 

remedy to the District which was different from the rem- I 
edies generally stated in Artide 6(a) of the contract, is to : 
argue that the contractor was. entitled to retain for him- | 
self the 70% of the prices of the pumps after the pumps i 
had been finally and formally rejected and had been removed 
from the site. 

! 

For these reasons Chief Justice Eicher was correct 
when he said, in denying the surety’s motion to dismiss the 
District’s counterclaim-in 1943; 

i 

! 

“I do not feel convinced, however, that Articles | 
6 and 9 of the Contract and Section 5 of the specifi- i 
cations are exclusionary or inconsistent from or | 
with one another. Section 5 has to do with Accept-. j 
ance Tests and seems to me to be supplemental to . I 
the over-all provision for Inspection and resulting | 

rights of rejection for defective material or work-, | 
manship and the consequences that will flow there- . ! 

from. • • • ’» (Tr. 144, App. 30). I 


! 

i 







“Costs** versus “Excess Costs * 


In those parts of the memorandum opinion in which 
reference is made to an intention or determination or de¬ 
cision on the part of appellant’s Commissioners in 1937 not 
to claim from appellee Bopst the costs of the replacement 
pumps as sought in appellant’s counterclaim, the trial court 
describes this claim as one for “excess costs” of the re¬ 
placement contract (Tr. 219-221; App. 54-57). Inasmuch as 
Article 9 of this contract and of the Government Standard 
Contract Form No. 23 speaks of “excess co^t”, while 
Article 6 refers only to “cost”, the uSe by the trial court 
of the expression taken from Article 9 when referring to 
the appellant’s claim under Article 6, is confusing. In ad¬ 
dition to confusion, the use of the term “excess costs” may 
lead to misconstruction of the terms of the contract, and 
the probability that the trial court so misconstrued the con¬ 
tract is indicated in its statement: 

“ • • • That the District of Columbia did intend 
to avail itself of the provisions of section V of 
the specifications, and not to seek recovery for 
excess costs of the Worthington contract under 
Article 6, which is not mandatory, is evident from 
its claim and deduction for li(midated damages, 
under Article 9, accruing from December 31, 1936, 
to April 30, 1937, when the plaintiff’s pumps were 
rejected. • • • ” (Tr. 220; App. 56-57; italics sup¬ 
plied). 

The case of United States v. American Surety Company, 
322-XJ.S. 96 (1944) has often been cited by appellees for 
the proposition that both “excess costs” and “liquidated 
damages” may not be recovered under the Government 
Standard Form of Contract No. 23, and they so argued 
in the trial court. If such proposition be correct, then the 
above-quoted sentence from the opinion of the trial court 
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is understandable, inasmuch as appellant had already as¬ 
sessed liquidated damages aga^t appellee Bopst: 

The American Surety Compan/y case does not stand for 
the foregoing proposition. The American Surety Company 
case interpreted the language of Article 9 of the contract 
which was before the Court, and held that under that 
language the ri^t of the Government to assess liquidated 
damages was 

“ • • • conditioned uix)n the Government not 
terminating the contractor’s right to proceed. 
•••” (322U.S.at 100.) 

This loss of the right to assess liquidated damages did not 
depend upon the assessment or recovery of excess costs, but 
depended solely upon the election of the €k)vemment, acting 
under Article 9 of the contract, to “terminate the right of the 
contractor to proceed ’ ’ because of his delay. On these points 
the Supreme Court said: 

“ • • • The contractor having failed to complete 
his work within the specified time, the Govern¬ 
ment exercised its option under the first part 
of ALrticle 9 to terminate his ri^t to proceed. 

TMs power to terminate could be exercised be¬ 
fore or on the stipulated completion date or, as 
in this case, at any date thereafter. The Govern¬ 
ment then made other arrangements to complete 
the construction work and was entitled to, and did 
recover, the excess cost occasioned thereby. It 
thus waived its right to liquidated damages under 
the second part of Article 9. That right is con¬ 
ditioned upon the Government not terminating 
the contractor’s right to proceed. Where there 
is such a termination, even though it be subse¬ 
quent to the stipulated completion date, the right 
to liquidated damages disappears. • • • »» ($22 
TJ.S. at 100.) 

• • • • 














“Bnt we are confronted here with an nnam> 
biguous contract that clearly limits the right 
to liquidated damages to situations where the Gov¬ 
ernment'does not at any time terminate the con¬ 
tractor’s right to proce^. That it may be wiser 

• to'expand the ri^t to such damages to. every 
• case of delay, regardless of whether there is a 
termination, is of course not relevant in interpret¬ 
ing and applying clear words of limitation in the 
contract. • • • Since we are not justified in re¬ 
writing the dear- provisions of the contract to 
indude what might well have been but was not in¬ 
serted, the judgment bdow must be affinned.” 

(id. at 101-102.) 

The “excess costs” involved were those incurred by the 
Government in completing the work which it had taken 
out of the hands of the contractor through termination of 
Ms right to proceed, because he had not completed the 
work due to delays occasioned by Ms own . default, (id. 
at 97.) 

It is important to note that the American Surety CJom- 
pany case nowhere says that the imposition of liquidated 
damages deprives the Government of its right to recover 
excess costs. Nor does it, on the other hand, declare that 
the recovery of excess costs, or any other costs, deprives 
the Government of its right to liquidated damages. It 
merely holds that the right to liquidated damages ceases 
to exist if the Government 'terminates the right of the 
contractor to proceed. 

Article 6 of the Government Standard Form of Con¬ 
tract No* 23 deals, as elsewhere discussed, with inspection 
of work already performed and the rejection of such work 
if it fails to meet the requirements of the contract and 
specifications, and the' consequences flowing from such 
rejection and the contractor’s failure or refusal to satis¬ 
factorily replace the rejected material. One of these con- 
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sequences is that the Govenunent may procure the cor¬ 
rection or replacement to. be made and charge the 
cost thereof to the contractor’’. Here it is *Hhe cost” 
rather than the **any excess cost” which is to be charged. 

When the trial court declared that the District’s claim 
and deduction for liquidated damages under Article 9 made 
it evident that the District did not intend to seek recovery 
for excess costs of the Worthington contract,under Article 
6, it was midoubtedly overlooking the difference in phrase¬ 
ology between these two articles. . 

The only way in which the assessment of liquidated 
damages under Article 9 could be pertinent to the Dis¬ 
trict’s claim for the “costs” of the replacement pumps 
under Article 6, would be if the District had invoked the 
second alternative remedy availab!e to it under Article 
6, that is,. 


“• • • terminate the right of the contractor to 
proceed as provided in Article 9 of this contract.” 


(App. 61.) 


K the District had so acted and had terminated BopsVs 
right to proceed then, under the rule of the American 
Surety Company case, the liquidated damages were im¬ 
properly assessed although the appellant would be en¬ 
titled to “excess costs” of completion. 

Although it had been urged by both appellees in 
argument, the Court below carefully refrained from stat¬ 
ing in its memorandum opinion that appellant had “term¬ 
inated the right of appellee Bopst to proceed.” 

The sole issue on this appeal relates to the order dis¬ 
missing appellant’s counterclaim to recover the cost of 
the replacement pumps. It is submitted that the state¬ 
ment of Chief Justice Eicher in 1943 (Memorandum Opin¬ 
ion denying motion to dismiss counterclaim, Tr. 143-145; 
App. 29-31) is a correct conclusion of law 
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“ • • • Under Articles 6 and 9, read together, 

' the District conld charge the cost of replacement 
to the plaintiff, whether or not it terminated the 
right of the contractor to proceed. • • • ’> (App. 30) 

IV. 

The Provisioiis of Article 6 Are Obligatory. .. 

The trial court in its memorandum opinion stated, in 
passing, that Article 6 “is not mandatory’’ (Tr. 220, App. 
56). This can only mean either that Article 6 placed no 
obligation upon appellee Bopst or else that an obligation 
existed but that appellant was not, required to enforce 
such obligation. 

Unquestionably, Article 6(a) does impose an obligation 
upon the contractor, and therefore such obligation rested 
upon appellee Bopst 

“ • • • The District shall have the right to reject 
defective material and workmanship or require 
its correction. Rejected workmanship shaU he 

. satisfactorily corrected and rejected material shall 
he satisfactorily replaced with proper material 
without charge therefor, and the contractor shall 
promptly segregate and remove the same from the 
premises.” (D. C. Exhibit “A”, p. 2, Article 
6(a), App. 61; Italics supplied) 

It is likewise beyond question that appellant’s order of 
April 30, 1937 (D. C. Exhibit “C”, App. 77) constituted 
a final rejection of defective material and workmanship. 
No contention is made that appellee Bopst replaced the 
rejected material and workmanship, and therefore his ob¬ 
ligation has not been discharged. 

Since this Article 6(a) of the contract continues with a 
statement of the remedies to be pursued by the District 
in the event of Bopst’s failure to fulfill the above obli- 




gation, a conclnsion that appellant. was not required to 
enforce Bopst’s obligation must be based upon the lan¬ 
guage in which those remedies are set forth— 


“If the contractor fails to proceed at once with 
the replacement of rejected material and/or the 
correction of defective woi'kmanship, the District 
mayy by contract or otherwise, replace such ma¬ 
terial and/or correct such workmanship and charge 
the cost thereof to the'contractor, or may terminate 
the right of the contractor to proceed as provided 
in Article 9 of this contract.^’ (D. C. Exhibit “A”, 
p. 2, Article 6(a), App. 61; Itelics supplied.) 

Although the word “may” connotes permission rather 
than obligation, the use of this word at the beginning of 
the statement of each alternative remedy in the quoted 
sentence, joined by the correlative “or”, indicates per¬ 
mission or authority to act in either of the two ways set 
forth without specifying one particular remedy which will 
apply in the absence of afiGbrmative action to elect 
the other remedy. This is to be contrasted with Article 
9 which automatically applies the second remedy of liqui¬ 
dated damages for delays unless the Government elects 
the first remedy of termination of the contractor's right 
to proceed by giving written notice thereof to the contractor. 
(App. 63). 

It should be noted that the first remedy given to the 
District by Article 6(a), and under which it elected to 
proceed, is nothing more than the remedy which the common 
law gives to the “owner” to replace defective conirtruc- 
tion work at the expense of the building contractor. Ee- 
statement of Contracts, Sec. 346, page 572; Sutherland, 
Law of Damages, (4th ed.) Sec. 699; Montgomery v. 
KaravaSyAb N.M. 287, 114 P (2d) 776 (1941). 

Appellant's election between these two remedies pro¬ 
vided by Article 6(a) was evidenced by its omission to 













issne any written notice to Bopst stating that his right to 
proceed had been terminated and by its action in obtaining 
from Worthington satisfactory rej^cement pumps. 

V. 

The Right of Appellant to Assert Its Coimterclaiin Against 
Appellee Bopst Was Not Lost By Dismissal of Bopst’s 
Claims Against Appellant 

The trial court, in its memorandum opinion (Tr. 219- 
220, App. 55-56), although declaring that appellant’s Com¬ 
missioners had treated the contract between the District 
and Bopst as terminated as of April 30, 1937, and the con¬ 
tract obligations of both parties discharged upon the final 
payment October 1, 1937, nevertheless pointed out that 
appellee Bopst had insisted to the contrary, and declared 
that upon the filing of suit by Bopst against appellant 
based upon claims under the contract, appellant was there¬ 
upon authorized 

“ • • • to assert any claims which it might have 
under the contract notwithstanding the settlement. 

* . . „ 220, App. 56.) 

However, the lower court further held 

“ • • • The plaintiff’s claims have been dis¬ 
missed, and he may no longer assert that the settle¬ 
ment made by the District of Columbia was not a 
fiTifll and complete one. There is, therefore, no 
justification for the District now to seek to disre¬ 
gard the finality of its settlement. • • • »» (Ihid.) 

This last statement of the trial judge cannot, in the view 
of the appellant, be reconciled with the following conclu¬ 
sion of law reached by the same trial judge at the time he 
dismissed Bopst’s (plaintiff’s) claims: 






“4. Plaintiff wilfuUy failed to appear for the tak¬ 
ing of his deposition, within the meaning of Bnle 
37 (d) and plaintiff has forfeited his right 

to employ the processes of this Court to obtain 
affirmative relief in this cause, and his complaint 
against the District of Columbia should be dis¬ 
missed.(Tr. 191, App. 43; italics supplied.) 


Appellant respectfully submit that when plaintiff has 
forfeited his right to employ the processes of this Court” 
whereby “he may no longer assert that the settlement made 
by the District of Columbia was not a final and complete 
one”, it was the imposition of a penalty upon the District 
for the trial judge to conclude that “There is, therefore, no 
justification for the District now to seek to disregard the 
finality of its settlement.” In other words, the trial judge 
has now concluded that Bopst’s wilful violation of the Fed¬ 
eral Rules of Civil Procedure should result in a forfeiture 
of the Districts right to obtain afi&rmative relief. 

Certainly, even if there had been a settlement in 1937, as 
held by the trial court but denied by the District, the dis¬ 
avowal thereof by Bopst entitled the District to pursue its 
coxmterclaim. The finality of any settlement would have 
been questionable solely by reason of the fact that Bopst 
noted objections on the voucher of so-called “final pay¬ 
ment” (D.C. Exhibit “D”, App. 80). See 12 Corpus 
Juris 344-345, sec. 38. But any question concerning the 
finality of the settlement was removed by Bopst’s filing 
suit. By that action Bopst not only cancelled any stamp of 
finality the settlement may have home, but his action vested 
the District writh an indefeasible right to maintain a counter 
action on the contract—a right in no wise dependent upon 
the successful prosecution of Bopst’s* suit against the 
District. 


“This suit itself invites the court to go behind 
that settlement, • • • .” McElrath v. United 

States, 102 U.S. 426, 441,26 L. ed. 189,192 (1880). 
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! “The question here involved, however^ is not 
necessarily whether or not the defendent, in am, 
independent suit against the claimant, could re¬ 
cover back the amount of overpayments credited 
or paid. 

“The claimant has of his own motion brought 
these contracts and extensions before the court 
and has invited the issues which the defendant 
tenders. If he asks a settlement of parts of. his 
several contracts he can not complain if the de¬ 
fendant asks to have the whole accounts under the 
same revised and reinstated. The subject in that 
view has heretofore been considered by this court 
and the Supreme Court, and the law so declared 
•••.’’ Barnes v. District of Columbia, 22 Ct. CL 
366, 392 (1887). 

Nor does the fact that Bopst’s original claims were dis¬ 
missed deprive appellant of its remedy on the coxmter- 
claim, because in both the Barnes and McElrath cases, 
supra, judgments were rendered against the claimants 
oh their petitions and in favor of the District and Federal 
governments on their counterclaims. In substance, there 
is no reason why the dismissal of Bopst’s suit should have 
a different effect upon the District’s counterclaim here 
than the' judgments against Barnes and McElrath had 
upon the counterclaims of the District of Columbia and 
the United States. 

The principle invoked by appellant has been applied by 
this court in several instances, for example, Cummings v. 
Sodete Suisse, etc., 66 App. D. C. 121, i23, 85 F. (2d) 287 
(1936): 


“ • • • the corporation brought this suit, 

it invited the court to which it submitted itself to 
go behind the settlement and, at the instance of the 
United States, the real parties in interest, to re¬ 
examine all questions arising out of the original 
claim. •••»»' 
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See also General Electric Co. v. Marvel Rare Metals Go., 
287 U.S. 430, 433, 77 L. ed. 48 (1932); Isenberg v. Biddle, 
75 U.S. App. D. C. 100,103,125 F. (2d) 741, 744,(1941). > . 

. : . VL. . . . , / 

The Commissioners of the District of Cohmihia Were With> 

’ ont Power to Release, Eztingnish; Waive, or Elect Not 
to Ihifofce, the Obligatiojo. of Bopst to the District of 
Columbia 

It has already been shown that Article'6(a) of the 
Contract, as supplemented and explained by Section V 
of the specifications, imposed upon appellee Bopst an obliga¬ 
tion to replace rejected pumps with satisfactory pumps 
and, upon his failure or inability so to do, to pay to the 
District its cost of obtaining replacement pumps. When 
Bopst’s pumps were finally and formally rejected on April 
30, 1937, this obligation to pay the cost of the replacement 
pumps was the only obligation remaining. unfulfiU^ by 
Bopst. It is, therefore, obvious that it was this contractual 
obligation of Bopst to which the trial court referred in its 
memorandum opinion’: 

“ • • • It is quite obvious that the Commissioners 
acted under the latter provision of this section 
[Section V], and treat^ the contract as term¬ 
inated as of April 30,1937, and the contract obligor 
tions of both parties discharged upon the final pay¬ 
ment October 1, 1937, even though the plaintiff 
Bopst insisted to the contrary • * * (Tr. 219, 
App. 55; italics supplied.) 

This obligation of appellee Bopst was a contractual obli¬ 
gation of a contractor to the District of Columbia, and 
appellant’s Commissioners were without authority to 
either release, extinguish, waive or elect not to enforce the 
same. Even had appellant’s Commissioners attempted to 
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. release, extingnish, waive or elect not to enforce . appellee 
Bopst’s obligation, snch action would have been vitra vires 
and utterly void. 

(A) The present Commissioners of the District of Co¬ 
lumbia are appointed imder the Act of June 11,1878, and are 
vested with all the powers and authority which were vested 
in the Commissioners appointed under the Act of June 20, 
1874 (18 Stat 116, ch. 337, App. 104), and are al^ subject 
to all limitations and restrictions imposed upon such Com- 
missioners (Act of June 11, 1878, 20 StaL 102, ch. 180, Sec. 
2, App. 105). In like ii^nner, the Commissioners appo>inted 
under the Act of 1874 were vested with all the powers and 
authority and subject to all the restrictions and limitations 
which had been theretofore vested in and imposed upon 
the governor and board of public works (Act of June 20, 
1874, Sw. 2, App. 104). The governor and board of public 
works had been appointed and created by the Act of Febru¬ 
ary 21, 1871 (16 Stat. 419, ch. 62; Superseded by Bevised 
Statutes of the District of Columbia, see Sec. 1296, App. 
103), and all executive power and authority were vested 
in the governor (B.S.D.C., Sec. 3, App. 101) while the legis¬ 
lative powers were vested in a le^slative assembly con¬ 
sisting of a council and a house of delegates (B.S.D.C., Sec. 
16, App. 101). The board of public works (B.S.D.C., Sec. 
74, App. 102) to which was given charge of the streets, 
sewers, and all other works which might be entrusted to 
their charge by the legislative assembly or by Congress 
(B.S.D.C., Sec. 77, App. 102) was, among other things, 
authorized to contract on behalf of the District of Columbia 
in connection with public works, but subject to the limita¬ 
tions that 

“B.S.D.C. Sec. 80. All contracts made by the said 
board of public works shall be in writing, and shall 
be signed by the parties making the same, and a 
copy thereof shall be filed in the oflSce of the secre¬ 
tary of the District. 







“R.SJD.C. Sec. 81. The board of public works 
have no power to make contracts to bind said 
District to the payment of any sums of money ex¬ 
cept in pnrsnance of appropriations made by law, 
and not nnlil snch appropriations shall have been 
made.” (App. 103) 


The legislative assembly was vested with sweeping 
authority (E.SJ).C., Sw. 49, App. 101)—^authority so 
sweeping that its scope was question^ on constitutional 
grounds in Stouienhurgh v. Uennick, 129 U.S. 143, 32 L. 
ed. 637 (1889)—^but certain limitations were expressly de¬ 
fined by Congress in iLS.D.C., Secs. 51, 52, 54, 55 and 56 
(App. 101-102) of which Section 55 is most pertinent: 


“The legislative assembly shall have no power 
to release or extinguish, in whole or in part, flie in¬ 
debtedness, liability, or obligation of any corpora¬ 
tion or individual to the District •••.>» 


The powers thus denied to the legislative assembly are 
legislative, rather than executive, in nature and were, there¬ 
fore, also denied to the governor and board of public works. 

Since 1878 the Commissioners of the District, who are 
subject to the restrictions and limitations which were im¬ 
posed upon the governor and board of public works, have 
been likewise subject to the restrictions and limitations 
which had been imposed upon the legislative assembly. 
The Supreme Court of the United States expressly recog¬ 
nized the applicability to the present Commissioners of the 
limitations imposed upon the legislative assembly by 
R.S.D.C.y Sec. 52 in District of Columbia v. Bailey, 171 U.S. 
161,175-177, 43 L. ed. 118,125-126 (1898). 

Thus the obligation of appellee Bopst, to replace the re¬ 
jected pumps or to pay to the appellant its cost of obtaining 
replacement pumps, was an obligation which appellant’s 
Commissioners were specifically prohibited by E.S.D.C., Sec. 
55 from releasing or extinguishing in whole or in part. 
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' (B) All of the authority which Congress, in the Eevised 
Statutes of the District of Columbia, denied to the l^islative 
assembly, and therefore to the governor and board of public 
works, it reserved to itself. 

All powers thus reserved to Congress by the Revised 
Statutes of the District of Columbia, or denied to the District 
of Columbia by the Acts of June 20,1874, and June 11,1878, 
could in 1937, and today, be exercised only by Congress, un¬ 
less expressly granted by Congress to appellant or its oflS- 
cere. ^ ^ 

Although in 1929 Congress did vest appellant’s. Commis¬ 
sioners with authority to settle and pay claims against apj)el- 
lant, subject to specified limitations (Act of Feb. 11,1929* 45 
Stat 1160, ch. 73, amended June 5,1930,46 Stat. 500, ch. 400; 
D. C. Code, 1940 ed., Secs. 1-902 to 1-905), the power to 
settle or release or extinguish any indebtedness or liability 
or obligation of any person or corporation to the District 
has never been granted appellant’s Commissioners and, in 
fact, a bill to grant such authority (H.R. 6834, 76th Cong., 
App. 110) was vetoed by the President of the United States 
on August 1,1939 (App. 109). 

Certainly then, the District Commissioners did not treat 
“the contract as terminated” and “the contract obligations 
of both parties discharged”, nor did they determine not to 
charge the plaintiff [appellee Bopst] with any excess cost 
arising out of their rejection of plaintiff’s pumps” since in 
1937, and today, power to take such action has been re¬ 
serve to the Congress of the United States and could not 
have been exercised by appellant’s Commissioners as the 
trial court suggested'(Tr. 219 and 221, App. 55 and 57). 

(C) The trial court referred to the September 3, 1937, 
order of the District Commissioners as evidence of ah inr 
tehtion on the part of the Commissioners not io seek re¬ 
covery for excess costs of the Worthington contract under 
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Article 6 (Tr. 220-221, App. 56-57). The results of that 
order were (1) to fix a completion date for Bopst^s per¬ 
formance under his contract—a date to which, liquidated 
damages under Article 9 would be assessed, and (2) to re¬ 
affirm the fact that the four ^wage pumps w;hich Bopst had 
furnished were unsatisfactory and had not been a^pted, 
that is, a reaffirmation of their rejection, thus giving rise, 
to an obligation on the part of Bopst to pay the cost of 
their replacement as require by Article 6. 

To say that appellant’s Commissioners intended, by that 
order, to settle Bopst’s. obligation under Article 6 is to 
ascribe to the Commissioners an intent to perform an act 
utterly beyond their power and authority. 

It has already been shown that the effect of R.S.D.C., Sec. 
55, was to deny the District Commissioners the power to re¬ 
lease or extinguish, an indebtedness or. obligation of 
any individual to the District, and any order issued by 
them to accomplish such a result .would have been void. 
This was expressly held by the Supreme Court of ^^e United 
States in passing upon the effects of Sec. 52 (App. 102) and 
Sec. 81 (App. 103) of the Revised Statutes of the District 
of Columbia in relation to the present Board of Commis¬ 
sioners: ■ 

“Aside from the prohibition imposed on the 
commissioners of the District by the acts of Con¬ 
gress against entering into contracts for the pay- - 
ment of money for any claim not si)ecifically appro¬ 
priated for, an agreement to submit the claim in 
. question to the arbitrament of a single individual 
was, if valid, a contract binding the District to pay 
any sum of money which the arbitrator -.might : 

- award. It cannot be doubted tiiat if. Ihe Ilistric^ 

. commissioners themselves had s^n fit tp pass.a.,,, , 
resolution reciting that the appropriation by Con- ' 
gress for the improvement of the streets had b^n ’ 
exhausted, and &at a given sum of money was bet 
. aside to pay a claim for damages preferred against ’ 
the District for having contracted when there was 






no appropriation, such action would have been, 
under the statutes, vUra vires, • • • »> District of, 
Columbia v. Baileyy 171 U.S. 161,177, 43 L. e<L 118, 

126 (1898). 

(B) Since the District Commissioners lacked the power 
to have issued aa order, or to have adopted a resolution, 
whereby they would not seek recovery from Bopst of the 
cost of the ^placement pumps—^whereby Bopst’s obliga¬ 
tion for such cost would have been extinguished—^it cannot 
be said that the District Commissioners vested themselves 
with this power by inserting such a provision in a contract 
made by them. 

The trial court declared that this was accomplished by 
the terms of section V of the specifications, despite Article 
6 of the contract (Tr. 219-220, App. 55-56), but the Supreme 
Court held to the contrary in the Bailey case : 

“ • • • But if the express action of the com¬ 
missioners to this end would have been void, how 
can it be contended that by indirection, that is, by 
entering into an agreement to submit to an award, 
the commissioners had the power to delegate to a 
third person an authority which they themselves 
did not possess? • • • »> (ibid.) 

vn. 

Appellant’s Coontciclaim Was the Assertion of a Legal Right 

Requiring Relief 

The existence of Bopst’s contractual obligation to pay 
to the District the cost of the replacement pumps, has al¬ 
ready been shown. The bond (D.C. Exhibit ‘‘.E”), exe¬ 
cuted by the surety as well as by Bopst, was conditioned 
upon Bopst’s performance of all the undertakings of his 
contract, and it established the surety’s liability to the 
District for the cost of these replacement pumps. Neither 
claim, nor demand, nor notice was necessary to '^talize 
the obligation or the liabilities of Bopst and his surety, for 
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they existed by virtue of the s^led agreements of the 
parties., , 

Both Bopst and his surety must be presumi^ to ImVe r^d 
and understo^ the terms and obligations of the contract 
which Bopst executed, and of the bond made by both.- Pre¬ 
sumably, also, the contract prices as well as the premium 
on the bond ($2,342.25, per D.C.'Exhibit “E’’) were com¬ 
puted with knowledge of the obligation imposed by the con¬ 
tract. This Court cannot ignore the weU-knbwn practice 
of surety companies in basing the bond premium upon the 
risks involved. The cost of the bond was included in the 
total contract price which the IMstrict had agreed to pay 
Bopst. The District had bought and paid for the under- 
taKhg of Bopst and the surety to pay the District the cost 
of replacement pumps in the event, which came to pass, 
that Bopst’s pumps should be rejected after testing. 

This obligation of Bopst and his surety was, therefore, a 
just obligation due to the District of Columbia. The Dis¬ 
trict of Columbia did not release or extinguish this obliga¬ 
tion, nor could the District have done so. 

When the District filed its counterdidm (Tr. 120-122, 
App. 15-18) it asserted its right to performance by Bopst 
and his surety of their just obligation. It is the duty of 
government officers to assert the government’s rights, and 
the assertion of this right, by counterclaim, was certainly 
an attempt to enforce the just obligation of Bopst and Ms 
surety. The counterclaim was the assertion of a legal ri^t 
calling for affirmative relief by the lower court. That the 
action of the trial court in denying this legal right was 
predicated upon an erroneous view of the nature of a 
counterclaim, as distinguished from a matter of defense, 
is obvious from its statement: 

*‘That the District asserted its counterclaim in 
these circumstances is understandable only if con¬ 
sidered as a weai)on of defense to prevent a re¬ 
covery by the plaintiff. • ••»» (Tr. ^0, App. 56) 
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-CONCLXrSION 

It is respectfully submitted that the judgment of the lower 
court, which dismiss^ the'District’s counterclaim against 
Bopst and Marylamd Casuialiy Com^nyV should be reversed. 

^ . ..S .• .. • * 

; Vebnon E. West, 

' " Corporation Counsel, p. C., 

‘ ' C h est e b H. Gray, 

' ' ' Principal Assistant Corporation Counsel, D. C., 

Tjstc F. Dante, 

' - Corporation Counsel, J). C., 

Milton D. Kobman, 

Assistant Corporation Counsel, D. C., 
Attorneys for Appellant, 

District Building, * 

Washington 4, D. C. 
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97' Filed Feb 25 1941 

IN THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 

Civil Action No. 10329 

John H. Bopst, Jr., individually and trading as Industrial 
Piping and Engineering Co., 508 St. Paul St., Balti¬ 
more, Md., Plaintiff, 


V. 

District of Columbia, a municipal corporation. Defendant. 

COMPLAINT FOB DAMAGES FOR BREACH 

OF CONTRACT. 

John H. Bopst, Jr., individually and trading as Industrial 
Piping and Engineering Company, plaintiff by Ellis P. 
Block and Nathan Patz, his attorneys sues: District of Co¬ 
lumbia, a municipal corporation, defendant: 

L 

The plaintiff is a resident and citizen of the State of 
Maryland and the defendant is the duly constituted muni¬ 
cipal corporation operating as such in the District of 
Columbia. 


n. 

That on the 20th of August, 1935 the defendant awarded 
to the plaintiff, as contractor, a certain contract for the 
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following work to be done for the defendant in the IMstrict 
of Columbia, viz; * 


“constructing complete and keeping in repair for a 
period of one year sewage pumps, switchboards 
and other equipment in &wage Ptumping Station 
and Grit Chamber Building in connection with a 
sewage treatment plant for the District of Co¬ 
lumbia, located at Blue Plains, in the District of 
Columbia; •••” . 


Tlmt the contract price and the particular equipment so 
contracted to be furnished is set up in said contract, original 
copies of which the defendant possesses. 


That by the terms of said contract the plaintiff was al¬ 
lowed a certain period of time within which to perform such 
undertaking; that such period for performance was ex¬ 
tended by the terms of said agreement by the further al¬ 
lowance to the plaintiff of the number of days during which 
he was delayed in such work by acts of the defendant hin¬ 
dering such work, by strikes and by other causes over whidi 
the plaintiff had no control. That the defendant by its own 
calculation extended the time for the plaintiff’s performance 
(contract time as allowed plus extensions for one or another 
of the other mentioned causes above) to and until December 
31st, 1936. 


That said contract provided in clause 17 of the General 
Conditions thereof as follows: 


“17. Liquidated Damages —The Contractor will 
be charged with liquidated damages, which are 
hereby &ed at $50.00 for each calendar day of de- 
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lay as indicated in Article 9 of the Contract (Form 
No. 23).»» . 

V. 

That Article 9 of the Contract (Form No. 23) provided 
as follows: . .. 

‘‘Article 9. Delays—Damages. —^If the contractor 
refuses or fails to prosecute the work, or any sepa* 
rable part thereof, with such diligence as will insure 
its completion within the time specified in article 
1 , or any extension thereof, or fails to complete said 
work within such time, the District may, by written 
notice to the contractor, terminate his right to pro¬ 
ceed with the work or such part of the work as to 
which there has been delay. In such event the 
District may take over the work and prosecute the 
same to completion, by contract or otherwise, and 
the contractor and ^ sureties shall be liable to the 
District for any excess cost occasioned the District 
thereby. If the contractor’s right to proceed is so 
terminated, the District may take possession of and 
utilize in completing the work such materials, ap¬ 
pliances, and plant as may be on the site of the work 
and necessary therefore. If the District does not 
terminate flie right of the contractor to proceed, 

99 the contractor shall continue work, in which 
event, the actual damages for the delay will be 
impossible to determine and in lieu thereof the 
contractor shall pay to the District, as fixed, agreed, 
and liquidated damages for, each calendar day of 
delay until the work is completed or accepted, the 
amount as set forth in the specifications or accom¬ 
panying papers, and the contractor and his sureties 
shaU be liable for the amount thereof; Provtoed 
That the right of the contractor to proceed shall 
not be terminated or the contractor charged with 
liquidated damages because of any delays in the 
completion of the work due to unforseeable causes 
beyond the control and without the fault or negli¬ 
gence of the contractor, including, but not restricted 



4 


I to, acts of (Jod, or of the public enemy, acts of t^e 
Government, or the District, fires, floods, epidemics, 
quarantine restrictions, strikes, freight embargoes, 
and unusually severe weather or delays of sub¬ 
contractors due to such causes; PROvmED Fuethee, 
That the contractor shall within 10 days from the 
beginning of any such delay, notify the Commis¬ 
sioners in writing of the causes of delay, who shall 
ascertain the facts and the extent of the delay and 
extend the time for completing the work when in 
their judgment the findings of facts thereon shall 
be final and conclusive on the parties hereto.” 

VI. 

That though the plaintiff completed his required installa¬ 
tions on or before the 31st of March, 1936 the defendant 
neglected and failed to provide even haphazard testing 
■facilities until the 20th of November, 1936; that during 
such period of idleness, enforced upon the plaintiff as the 
result of the aforementioned contractual failure on the part 
of the defendant the plaintiff was occasioned loss and dam¬ 
age resulting from the necessity of maintaining his regular 
overhead and continuing supervision with respect to the in¬ 
stallations from the 31st of March, 1936 to and until the 
20th of November, 1936, a period of 234 days: That such 
otherwise unnecessary and enforced idleness, occasioned 
solely by the failure of the defendant to perform as required, 
damaged the plaintiff to the extent of $3510.00,' (being 234 
days at $15. per day). That $15.00 per day represents the 
less than fair and reasonable necessary cost for such main- 
ten^ce during said period of 234 days of enforced idle¬ 
ness ; that aniount represents the reasonable and necessary 
cost of retaining. a superintendent and maintaining in¬ 
surances. and employment of other personnel in or 
100 about the premises, the consequent employment and 
social security taxes on such payroll and the neces¬ 
sary transportation incident thereto, all of which but for 
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the above mentioned failnre of the defendant the plaintiff 
was not required otherwise to pay or incur. . 

vn. 

That thereafter, viz: on or about the 30th of April, 1937 
the defendant terminated the plaintiff’s said contract in 
that on that date it rejected of the installations of equip¬ 
ment made by the plaintiff four sewage pumps and required 
him at his expense to remove same, thereby terminating the 
plaintiff’s right to proceed. That the defendant so termi¬ 
nated the plaintiff’s right to proceed, ostensibly under the 
following provision of the genera! specifications applicable 
to said contract (all of which are in the possession of the 
defendant), viz: 

**Section F. Acceptance Tests: • • • 

*In case of failure to show the efficiency, capacity 
and ability to handle sewage guarantee by the 
Contractor, and as indicated by performance data 
submitted with his bid, the Contractor shall, at his 
own expense, modify, replace or rebuild the units 
until the guaranteed efficiency, capacity and ability 
to handle sewage are reach^ If the Contractor 
is unable to bring the units up to the guaranteed 
efficiency, capacity, and ability to hanfie sewage, 
the units may be rejected and the Contractor shall 
then remove and reclaim the machinery at his own 
expense and repay the District in full any sums 
which may have been paid under the terms of this 
contract for the equipment so rejected.” 

That notwithstanding that all installations required of the 
plaintiff had been completed prior to the completion date, 
as ultimately fixed by the defendant under said contract, as 
aforesaid, .and that with the exception of said four sewage 
pumps all such installations had admittedly complied with 
' the requisites and were acceptable and accepted, the de¬ 
fendant corporation (under circumstances referred to here- 
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inafter and forming the basis of the hereinafter described 
claim) .on or about the 30th of April, 1937 rejected 
101 said four sewage pumps on the alleged ground that 
they failed to meet the guaranteed efficiency, capacity 
and ability to handle sewage and required the plaintiff to 
remiove said installed pumps at his expense and thereby 
terminated the plaintiff’s right to proceed under said 
contract. 

That althou^ the plaintiff was then (mthout prejudice 
to his position that such pumps met the specified tests of 
efficiency, capacity and ability to handle sewage, when 
property tested as required by his contract) endeavoring 
to modify said pumps so as to overcome the effect of the 
defendant’s improper testing thereof, the plaintiff’s right 
to proceed under his contract was terminated as afore¬ 
mentioned, and the defendant subsequently, after read¬ 
vertising that portion of the contract, awarded to another 
a contract of completion to install said four sewage pumps. 

vm. ' 

That after terminating the plaintiff’s right to proceed, 
as aforementioned, though awarding a completion contract 
to another firm to install such four pumps, the defendant 
improperly assessed the plaintiff liquidated damages as 
though such right to proceed had not been so terminated, 
and did, under the alleged authority of Article 9 of said 
contract (hereinabove set forth), deduct from the plaintiff’s 
final payment the sum of Six Thousand Dollars ($6,000.00) 
on the basis of one hundred and twenty calendar days of 
alleged delay (that is, from December 31st, 1936 to April 
'30th, 1937). That the plaintiff protested such deduction 
as improper but the defendant persisted in making such 
deduction and the plaintiff has never received it or its 
equivalent, though frequently demanded. That the plaintiff 
maintains that the defendant, under no circumstances, was' 
authorized under said Article of said Contract, having 






terminated tlie plaintiff’s right to proceed, to deduct any 
sum on the alleged basis of delay in performance; and the 
plaintiff accordingly claims that snch Six Thousand 
102 ($6,000.00) Dollars was improperly deducted and 

withheld from the plaintiff. 


That when the plaintiff had, on or about the 31st of 
March, 1936 completed the required installations, as here¬ 
inabove averred, the defendant through failure to* provide 
even haphazard facilities for testing such installations in¬ 
sisted that the plaintiff’s installations be tested by highly 
abnormal and irregular conditions as against the specific 
requirements set forth in his contract and that such im¬ 
proper testings continued, over the protests of the plaintiff 
for a considerable period of time, before the defendant 
admitted that such testings were improper and in violation 
of the requirements of said contract. That subsequently, 
after the 20th of November, 1936, at which time the defend¬ 
ant again claimed that it was ready to test said four sewage 
pumps, though the plaintiff protested that proper facilities 
and normal conditions such as contemplated by the said 
contract did not even then exist for such testings, the de¬ 
fendant subjected said four sewage pumps to alleged test¬ 
ings. Without waiving his protests against the irregular 
and abnormal conditions and faulty facilities and inaccu¬ 
rate instruments resorted to in such renewed testings, but 
specifically reserving them and claiming that such pumps 
met ail requisites of the contract, as repeated factory tests 
of the identical sewage pumps had demonstrated; the plain¬ 
tiff was compelled to permit the renewed testing^ of such 
Rewage pumps. , 

Moreover the plaintiff specifically emphasized again that 
as a result of an experimental suction well design adopted 
by the defendant, and constructed by it through another con¬ 
tractor after the plaintiff was awarded his contract to in- 









S: 

stall said pmnps, the violent turbulence and swirling velocity 
created by such experimental and improper suction well 
design seriously interfered with the proper functioning o-f 
said pumps. That said pumps which were installed in these 
suction wells were as a result of such faulty design re¬ 
quired to overcome the effect of the swirling and 
103 surging action artificially created in said weUs and 
as a result thereof were subjected to a test not con¬ 
templated or required by the contract That this effect 
necessarily reduced the normal operating efficiency of said 
pumps by 10%. 

That nevertheless the plaintiff co-operated with the de¬ 
fendant, pointing out the impropriety of such tests, and 
again without waiving such protests or his demands that 
the sewage pumps be approved and accepted as meeting 
the requisites of the contract, suggested means by which the 
abnormal conditions and faulty testing instruments might 
be counterbalanced in order to record a normal test result 
showing the actual performance of such pumps. 

That while such suggestions were being offered by the 
plaintiff, and without subjecting the pumps to a normal test 
with proper and accurate testing instruments the defendant 
improperly rejected said pumps and as hereinabove averred 
required the plaintiff to remove same at his own expense 
and then deducted from the final payment to the plaintiff 
the sum of Twenty Eight Thousand Four Hundred and Fifty 
($28,450.00) Dollars representing the contract price for 
such four pumps, so improperly rejected. That making al¬ 
lowance for the variation in recording the performance of 
said pumps due to the abnormal conditions and faulty test- 
ing apparatus said pumps did meet the required contract 
test for efficiency, capacity and ability to handle sewage 
and should have been accepted. That the plaintiff was, as a 
result of such improper rejection of such pumps, without 
fault on his part, damaged to the extent mentioned above 
as representing the sum of money which he would have 
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otherwise received, viz: $28,450.00 apart from and above 
the other items of loss hereinabove mentioned. 

X 

That the plaintiff did everything on his part to be done 
and performed under his said contract, but the defendant 
failed and refused to pay to him the entire contract price 
and subjected him to loss and damage arising out of 
104 the defendant's failure to furnish suitable testing 
facilities, as required of it, on or about the 31st of 
March, 1936. 

That said above mentioned claims, viz: $3510.00, $6,000 
and $28,450 aggregate $37,960.00, wherefore the plaintiff 
claims said sum and demands judgment against the defend¬ 
ant for the sum of Thirty Seven Thousand, Nine Hundred 
and Sixty ($37,960.00) Dollars, interest and costs. 

Eims P. Block, 

Investment Building, 
Washington, D. C. 

i Nathan Patz, 

Baltimore Trust Building, 
Baltimore, Maryland, 

1 Attorneys for the plaintiff. 

See attached demand for jury trial, 

• • • • • • • • • 

106 Filed Apr. 7, 1941. 

ANSWER. ; 

(Containing no Counter-Claim). 

# • • • • • • • 
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Filed April 26,1941. 

MOTION FOR MORE DEFINITE 
STATEMENT. 


«•••••••• 

114 . Filed May 6, 1941. 

AMENDED ANSWER AND COUNTER-CLAIM. 

FIRST DEFENSE 

1 - The complaint fails to state a claim against defend¬ 
ant upon which relief can be granted. 

SECOND DEFENSE. 

1 . Defendant admits the allegations of paragraph 1 of 
the complaint. 

2. Defendant admits that it entered into a contract with 
plaintiff for the work described in paragraph 2 of the com¬ 
plaint, bnt for greater certainty refers to the original con¬ 
tract, a copy of which is attached to the original answer 

filed herein as Exhibit “A’’ and said Exhibit “A” 

115 is hereby incorporated in and made a part of this 
amended answer and counter-claim. 

3. Defendant admits that by the terms of said contract 
plaintiff agreed to furnish the materials and perform the 
work on its part to be performed within a certain period of 
time and says that said period of time was one hundred and 
ninety-five (195) calendar days from the date of receipt by 

' plaintiff of notice from defendant to proceed with the said 
work, and defendant says it ordered plaintiff to proceed 
with said work by letter dated August 20, 1935, a copy of 
which is attached to the original answer filed herein as 
Exhibit and said Exhibit is hereby incorporated 
in and made a part of this amended answer and counter¬ 
claim; defendant admits that it extended the time for 
performance of the work under said contract for a period 
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of seventy (70) days due to strikes and for a further period 
of two hundr^ and thirty-four ^234) days due to causes 
beyond the control of and without the fault or negligence 
of plaintiff; defendant admits that said extensions of time 
brought the final date for completion of the work under said 
contract to December 31,1936; and defendant denies the re¬ 
maining allegations of. said paragraph 3 of the complaint. 

4 and 5. Defendant admits that the quotations from the 
contract set forth in paragraphs 4 and 5 of the complaint 
are substantially correct, but says that said quotations 
are incomplete, and for greater certainty refers to the terms 
of said contract. 

6 . Defendant admits plaintiff had installed pumps which 
purported to be in compliance with the terms of said con¬ 
tract and the specifications thereof on or before March 31, 
1936 but denies that on said date or at any other time said 
pumps in fact complied with the terms of said contract and 
the specifications thereof, and denies that on said date said 
pumps sufficiently complied with the terms of the contract 
and specifications to warrant testing by defendant; de¬ 
fendant denies the remaining allegations of said paragraph 
6 of the complaint. 

116 7. Defendant admits that on April 30, 1937, by 

order of the Board of Commissioners of the District 
of Columbia, a copy of which order is attached to the origi¬ 
nal answer filed herein as Exhibit “C’* and said Exhibit 
‘*C’’ is hereby incorporated in and made a jmrt of this 
amended answer and counter-claim, it rejected for the 
reasons set forth in said order the four sewage pumps fur¬ 
nished by plaintiff in purported compliance with the terms 
of said contract and the specifications thereof, and says that 
the said pumps were rejected in accordance with the pro¬ 
visions of Article 6 of the contract and of Section 5 of the 
specifications of the said contract; it admits that the plaintiff 
installed the material other than said four sewage pumps 
which the plaintiff was required by the terms of said con- 
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tract to install, and that said materials, other than said four 
sewage pumps, were acceptable to and were accepted by 
defendant; defendant denies the remaining allegations of 
said paragraph 7 of the complaint. 

Further answering the allegations of paragraph 7 of the 
complaint, defendant says that following the original in¬ 
stallation of said four sewage pumps by plaintiff that the 
plaintiff did recognize that said four pumps did not comply 
with the contract requirements nor with the guarantees for 
said pumps and did endeavor to modify said pumps in such 
a manner as to make them conform with the contract re¬ 
quirements and the plaintiff’s guarantees and at the time 
said pumps were rejected by the defendant plaintiff had 
exhausted the possibility of making said four pumps con-- 
form with the contract requirements and with plaintiff’s 
guarantees; and that defendant rejected said pumps under 
and by virtue of Article 6 of said contract and Section 5 of 
the specifications of the said contract. Defendant further 
says that following the rejection of the pumps furnished by 
the plaintiff, defendant entered into a contract with another 
contractor for the furnishing and installation of four sewage 
pumps necessary to complete the said Sewage Treatment 
Plant; and that this said new contract with another 
117 contractor was entered into by virtue of the follow¬ 
ing provision of Article 6, entitled “INSPECTION,” 
of the contract. 

“If the contractor fails to proceed at once with 
the replacement of rejected material and/or the 
correction of defective workmanship, the District 
may, by contract or otherwise, replace such ma¬ 
terial and/or correct such workmanship and charge 
th^ cost thereof to the contractor • * 

and defendant further says that said contract with another 
contractor was not entered into by virtue of any provision 
of Article 9 of the said contract between plaintiff and 
defendant. 
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8 . Defendant admits that it dedncted liquidated damages 
in the snm of Six Thcnsand Dollars ($6,000) from plaintiff’s 
final payment, admits that plaintiff protested said dednc- 
tion, and admits that plaintiff has not been paid said snm of 
Six Thousand Dollars ($6,000) so dedncted as liquidated 
damages. Defendant denies the remaining allegations of 
paragraph 8 of the complaint. 

Further answering the allegations of said paragraph, 
defendant says that the said deduction of liquidated dam¬ 
ages was strictly in accordance with the terms of Article 9 
of said contract. 

9. Defendant admits that after November 20,1936, it was 
ready to test, and that it did test, the four pumps installed 
by plaintiff in purported compliance with the terms of said 
contract; it admits that plaintiff protested against the con¬ 
ditions, facilities, and instruments used by defendant in 
making said tests; defendant admits that it rejected sa'd 
four pumps furnished by plaintiff, and admits it required 
plaintiff to remove said pumps at plaintiff’s expense; de¬ 
fendant admits said suction well was completed by another 
contractor after defendant entered into the contract in ques¬ 
tion with plaintiff, but says plans for said well were made 
part of plaintiff’s contract with defendant, and it was plain¬ 
tiff’s duty under said contract to take the characteristics 
of said suction well into consideration in supplying pumps 

in conformity with said contract; defendant denies 
118 the remaining allegations of said paragraph 9. 

Further answering the allegations of paragraph 9 
of the complaint, defendant says that said contract provided 
in the specifications attached to and made a part thereof 
under the heading “Sewage Pumping Units,” in Section 1.1 
General Description, that “The sewage pumping units to be 
furnished are for regular service in handling sewage at the 
proposed sewage pumping station pumping from a suction 
well and discharging through separate discharge pipes into 
a common channel at the grit chambers”; and defendant 
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says plans of said suction well were made part of said con¬ 
tract ; and defendant says it was the duty of plaintiff xmder 
the terms of said contract to furnish pmnps which would 
function in accordance with the terms of the said contract 
and in accordance with the guarantees of plaintiff when in¬ 
stalled in said pumping station in accordance with said 
contract; and defendant says that if violent turbulence and 
swirling velocity were in fact imparted to the water, sewage 
and matter to be pumped from said suction well, it was 
plaintiff’s obligation under the contract to provide and 
install pumps which would function in accordance with the 
terms and requirements of said contract and plaintiff’s 
guarantees notwithstanding such alleged turbulence and ve¬ 
locity of sewage, etc.; and defendant says that the said 
pumps furnished and installed by plaintiff were tested by 
pumping matter from the same identical suction well and 
under normal operating conditions and in accordance with 
the contract and with the means and instruments provided 
for by said contract, and said pumps failed to meet the 
- contract requirements and plaintiff’s guarantees for effi¬ 
ciencies, capacities and ability to handle sewage. And de¬ 
fendant further says that the sum of Twenty-eight Thous¬ 
and Four Hundred and Fifty Dollars ($28,450) representing 
the contract price for said pumps was deducted from the 
total contract price as agreed upon between plaintiff and 
defendant and in accordance with Section 5 of the specifica- 
, tions of the said contract. 

119 10. Defendant admits that it refused to pay plain- 

. tiff the total contract price, and says that in ac¬ 
cordance with the terms of the contract and specifications 
thereof it deducted from the total contract price liquidated 
damages of Six Thousand Dollars ($6,000), and also de¬ 
ducted from said total contract price the sum of Twenty- 
eight Thousand Four Hundred and Fifty Dollars ($28,450) 
for said pumps; defendant denies the remaining allegations 
of said paragn:aph 10. 


THIBI) DEFENSE. 


1. All allegations contained in paragraph 6 of the Second 
Defense are incorporated by this reference. And for a 
further defense to the claim of plaintiff for the sum of 
Three Thousand Five Hundred and Ten Dollars ($3pl0) 
alleged to represent the necessary cost for maintenance 
during a period of two hundred and thirty-four (234) days 
of alleged enforced idleness, alleged in the complaint to 
have been caused by the fault of the defendant, the defend¬ 
ant says that plaintiff is estopped to assert said claim for 
the reason that plaintiff did not except said claim from the 
operation of the receipt and release executed by plaintiff 
upon receipt of final payment under smd contract shown by 
final payment voucher, a copy of which is attached hereto as. 
Exhibit “D.’’ , 

COUNTEB-CIiAIM. 

1 . On the 20th day of August, 1935, plaintiff, District of 
Columbia, and the defendant, John H. Bopst, Jr., an indi¬ 
vidual trading as the Industrial Piping and Engineering 
Company, entered into a certain contract in writing, said 
contract being presently filed in this cause as Exhibit 
of the original answer filed by the said District of Columbia 
to the original complaint of said John H. Bopst, Jr. and said 
Exhibit “A*' is incorporated in and made a part of 
102 this counter-claim, whereby defendant, Bopst, agreed 
to furnish to plaintiff in accordance with the terms 
and specifications of ^d contract and for the prices therein 
set forth certain work, labor and material included in which 
were four sewage pumps, all to be installed in the District 
of Columbia Sewage Treatment Plant. And on the same 
date the defendant, John H. Bopst, Jr., as principal, and the 
defendant Maryland Casualty Company, as surety, exe¬ 
cuted a certain writing obligatory under seal, whereby the 
said defendants jointly and severally became bound to the 
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plaintiff in the penal sum of One Hundred Fifty-six Thous¬ 
and One Hundred and Fifty Dollars ($156,150), a copy of 
which bond is attached to the contract and specifications 
herein filed as Exhibit “A,” and said copy of said bond is 
hereby designated as Exhibit “E” and made a part hereof, 
conditioned upon the performance and fulfillment by the 
defendant, John H. Bopst, Jr. of all the terms of the said 
contract hereinabove referred to. 

2. The defendant, John H. Bopst, Jr. furnished and in¬ 
stalled four sewage pumps in purported compliance with 
his obligation under said contract and the specifications 
thereof but said four sewage pumps failed to comply with 
the requirements of said contract and specifications thereof 
in this, that said four sewage pumps failed to perform with 
the efficiencies guaranteed by the defendant, John H. Bopst, 
Jr. and said four sewage pumps did not have the ability to 
handle sewage as required by said contract and specifica¬ 
tions thereof and although the plaintiff. District of Co¬ 
lumbia, extended the time for the performance of the work 
under said contract and otherwise gave the defendant, John 
EL Bopst, Jn every opportunity to repair or improve said 
pumps in order that said pumps might comply with the 
terms of the said contract, and although the defendant, 
John EL Bopst, Jr. made numerous changes in said pumps 
and otherwise attempted to make said pumps comply with 
the requirements of the contract and specifications thereof 
said pumps failed to meet contract requirements; and on, to 
wit, the 30th day of April, 1937, the plaintiff acting 
121 by and through its Board of Commissioners rejected 
said four sewage pumps under the terms of Article 
6 of said contract and of Section 5 of the specifications 
thereof and ordered defendant to remove said pumps from 
the District of Columbia Sewage Treatment Plant. The 
defendant, John H. Bopst, Jr., thereafter did remove said 
four sewage pumps so rejected as aforesaid but the de¬ 
fendant, John EL Bopst, Jr. failed, refused and neglected 






17 


^ to proceed at once to replace said four sewage pnmps witli 
pumps which complied with the terms of said contract and 
the specifications thereof. 

3. Upon the failure of the defendant, John H. Bopst, Jr. 
to replace at once said four rejected sewage pumps with 
pumps which complied with the terms of said contract and 
the specifications thereof, the plaintiff in accordance with 
the terms of Article 6 of the contract between the plaintiff 
and said defendant proceeded to solicit bids for the fur¬ 
nishing and installation of the sewage pumps required by 
the contract between the plaintiff, and said defendant and 
plaintiff thereafter on, to wit, the 10th day of September, 
1937, entered into a contract with the Worthington Pump 
and Machinery Corporation, the bidder whose bid was 
lowest based upon an evaluation of the efficiencies guaran¬ 
teed by the respective bidders in accordance with paragraph 
31 of Instructions to Bidders entitled ** Comparison of 
Bids,’^ whereby the said Worthington Pump and Machinery 
Corporation furnished and installed four sewage pumps of 
the capacities required by the contract between the plaintiff 
and defendant and having the ability to handle sewage, for 
the price of Sixty-five Thousand Six Hundred and Fifty-one 
Dollars ($65,651). And the said pumps so furnished by the 
said Worthington Pump and Machinery Corporation per¬ 
formed with efficiencies equal to the efficiencies guaranteed 
by said Worthington Pump and Machinery Corporation 
and which said efficiencies were superior to the efficiencies 
actually exhibited by the pumps which theretofore had been 
furnished and installed by the defendant in purported 
compliance with the terms of his contract with the 
122 ‘ plaintiff and which had been rejected by the plaintiff 
for failure to conform with the said contract and 
specifications thereof. And the aforesaid sum of Sixty-five 
Thousand Six Hundred and Fifty-one Dollars ($65,651) 
paid by plaintiff to the Worthington Pump and Machinery 
Corporation for four sewage pumps as aforesaid was 





Thirty-seven Thousand Two Hundred and One Dollars 
($37,201) in excess of the price for which defendant had 
contracted to furnish four sewage pumps which would con¬ 
form to the requirements of defendant’s contract with plain¬ 
tiff but which defendant had failed to furnish. 

4. By virtue of the foregoing, defendant John H. Bopst, 
Jr., did breach his said contract with the plaintiff and did 
thereby fail to comply with the conditions of the bond 
executed by defendants John BL Bopst, Jr., as principal, 
and Maryland Casualty Company, as surety, wherefore an 
action has accrued in behalf of plaintiff against said de¬ 
fendants and each of them. 

5. Wherefore the plaintiff 

(1) Demands that the court order Maryland Casualty 
Company to be made a party defendant in this cause and to 
respond to this counter-claim; 

(2) Claims of the defendants and each of them the dif¬ 
ference between the price for which defendant agreed to 
furnish said pumps and the price for which plaintiff was 
able to purchase said pumps, that is to say. Thirty-seven 
Thousand Two Hundred and One Dollars (^7,201). 

• ••••••• • 

123 Piled May 19,1941. 

MOTION FOB MOBE DEFINITE STATEMENT AND 
FOB PABTICIJLABS OP ALLEGED COUNTEB- 
CLAIM OF DISTBICT OP COLUMBIA AGAINST 
JOHN H. BOPST, JB., ETC. 

*«••••••• 


126 Piled June 3,1941. 

OEDEB FOR SERVICE OF SUMMONS UPON 
DEFENDANT ON COUNTER-CLAIM. 




ORDER FOR MORE DEFINITE STATEMENT AND 
PARTICULARS OF COUNTER-CLAIM OF DIS¬ 
TRICT OF COLUMBIA AGAINST JOHN H BOPST, 
JR., INDIVIDUALLY AND TRADING AS IN¬ 
DUSTRIAL PIPING AND ENGINEERING CO., 
AND MARYLAND CASUALTY COMPANY. 


129 Filed June 3,1941. 

MORE DEFINITE STATEMENT AND PARTICULARS 
OF COUNTER-CLAIM OF DISTRICT OF CO¬ 
LUMBIA AGAINST JOHN H BOPST, JR., INDI¬ 
VIDUALLY AND TRADING AS INDUSTRIAL 
PIPING AND ENGINEERING CO., AND MARY¬ 
LAND CASUALTY COMPANY. 

In compliance with motion of plaintiff for more definite 
statement and particulars of counter-claim there is attached 
hereto and filed herewith a bound-volume entitled “Gov¬ 
ernment of the District of Columbia Sewage Disposal Plant, 
Non-Federal Public Works Project No. 9200, Unit 3-A** 
contained in which is copy of advertisement for bids and 
copy of specifications and contract entered into between 
the District of Columbia and the Worthington Pump Com¬ 
pany, referred to in the amended answer and counter-claim 
of the District of Columbia filed in the above entitled cause. 
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131 Filed June 19,1941. 

ANSWER OP JOHN H. BOPST, JR., INDIVIBUALLy 
AND TRADING AS INDUSTRIAL PIPING AND 
ENGINEERING COMPANY TO COUNTERCLAIM. 

FIRST DEFENSE. 

The counter-claim fails to state a claim against this de¬ 
fendant upon which relief can be granted. 

SECOND DEFENSE. 

The District of Columbia terminated the right of this 
defendant as contractor to proceed with the work required 
under his contract with the District bearing date of August 
20th, 1935 (Exhibit A of the answer of the District to the 
claim of Bopst, as plaintiff); thereby the District elected 
its alleged remedy (for alleged breach of contract) and 
cannot therefor maintain this action for recovery of the 
alleged excess cost of completing said contract. 

132 THIRD DEFENSE. 

The contract of date of August 20th, 1935 (said Exhibit 
A filed by the District with its answer to the claim of Bopst) 
made up of the conditions of contract, specifications and 
addenda therein mentioned, contained or referred to, pro¬ 
vided a single and exclusive method of determining the 
remedy of the District for an alleged failure to furnish 
pumps meeting the required specifications and guaranties; 
that such exclusive remedy was only to reject the pumps 
for such failure or failures, whereupon “the Contractor 
slmll then remove and reclaim the machinery at his own 
expense and repay the District in full any sums which may 
have been paid under the terms of this contract for the 
equipment so rejected.’’ (As provided by section 5 of the 


I 
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specifications pnrx)oseIy drawn to cover the peculiar exi¬ 
gencies of this particular contract undertaking.) .That the 
District rejected said pumps for an alleged failure to meet 
the requirements of the specifications, and demanded that 
Bopst remove said pumps at his own expense and repay the 
District or have deducted by it any sum or sums paid or 
payable for said equipment; which, over protest, Bopst 
was required to do and did. That with such rejection and 
removal and deduction from contract price the exclusive 
remedy allowed to the District in such event was exhausted 
and it cannot maintain this action to recover the alleged 
excess cost of having the Bopst' contract allegedly com¬ 
pleted by another. 

FOUETH DEFENSE. 

That the District is estopped from maintaining this ac¬ 
tion because while it now alleges that Bopst breached his 
contract with the District and for that reason the District 
rejected the pumps in question on April 30th, 1937 (which 
breach of contract Bopst then and continuously since has 
denied and controverted), and while it now alleges that 
thereby Bopst became liable for the excess cost of complet¬ 
ing his contract, and while it now alleges that it advertised 
for completion bids under date of July 16th, 1937 (see bound 
volume of alleged completion contract and specifications 
together with such advertisement herein heretofore filed by 
the District in answer to Bopst' demand for more definite 
statement of alleged counter-claim) and while it now alleges 
that it awarded to the Worthington Pump and Machinery 
Company a completion contract at an allegedly higher figure 
under date of September 10th, 1937, the District of Co¬ 
lumbia on or about the 1st of October, 1937 notified Bopst 
and his surety, Maryland Casualty Company, that it then 
owed Bopst, on the basis of the District's calculations and 
after all deductions which the District had against Bopst, 
the sum of $13,945.00 (after deducting over protest the sum 
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of $6,000 for alleged liquidated damages and the sum, of 
$28,450 from the original contract price, for alleged rejec¬ 
tion of pumps), which statement or voucher of final payment 
it'mailed in writing to Bopst and his surety on or about 
October 1st, 1937 and which final voucher and statement of 
account was prepared by the District of Columbia without 
reservations and intended to be and accepted by Bopst as 
such final statement of account, subject only to the reserva¬ 
tion by Bopst of his claims for the improper rejections from 
contract price .appearing thereon, and for other claims 
'therein specified. (See exhibit D filed by District herein 
with its amended answer). 

133 FIFTH DEFENSE. 

That the District seeks recovery herein by way of counter- 
' claim for an alleged excess cost of completion over the 
Bopst’ contract of $37,201, averring that all such excess cost 
represents the necessary difference, between the Bopst’ 
contract sum and the Worthington contract sum for the in¬ 
stallation of the rejected pumps in the suction well; the Dis¬ 
trict by its own figures is unable to make claim to $10,675 
of such sum of $37,201 since in the District’s particulars 
filed herein on or about June 3rd, 1941 jmrsuant to demand 
for more definite statement and particu^rs there ccmclu- 
sively appears the fact that the contract sum of $65,651 is 
made up not only of the cost of furnishing certain pumps 
' but also of doing certain “Miscellaneous Construction,” 
Item No. 2, in the amount of $10,675 wMch item nowhere 
appears in the Bopst contract and is obviously a departure 
therefrom and a material change and addition thereto. That 
such item No. 2 is inextricably bound up and involved in the 
lump sum bid of $65,651 of the Worthington Company and 
such item of “Miscellaneous Construction” is not separable 
from the bids upon the puinps, since the pump bids of Worth¬ 
ington were dependent upon the performance of such “Mis¬ 
cellaneous Construction.” That such item bid of $10,675 




23 


is ;tlierefore neither separably recoverable herein or recover¬ 
able herein as part of the contract smn of $65,651. 

SIXTH DEFENSE. 

That the District of Colnmbia did not attempt to invite 
bids for the completion of the Bopst’ contract after it re¬ 
jected the Bopst’ pmnps on or about April 30th, 1937; that 
the pumps contract^ to be furnished by Bopst were speci¬ 
fically and' expressly described in the contract between 
Bopst and the District of date of August 20th, 1935 and the 
guaranteed efficiencies for such pumps were also sp^ifically 
and expressly described in said contract. The District of 
Columbia departed completely from the Bopst contract and 
the guaranties of efficiency of the pumps so to be installed by 
Bopst after it rejected said pumps on April 30th, 1937. 
Thereafter in awarding the contract to Worthington it con¬ 
tracted for entirely different pumps with entirely different 
efficiencies and thereby entered into a contract for the in¬ 
stallation of pumps under a contract materially different 
and changed from that of the Bopst’ contract. Conse¬ 
quently the Worthington contract was not a completion 
contract but an independent contract and the District is 
therefore unable herein to attempt to charge the cost of the 
Worthington contract sum insofar as it exceeds the Bopst’ 
contract sum against Bopst as alleged excess cost of com¬ 
pletion of the Bopstcontract. 

SEVENTH DEFENSE. 

That the District of Columbia materially modified and 
changed the conditions of contract and specifications of 
work and materials required of the Worthington Company 
from that of the Bopst contract with the District. That the 
design and structure of the suction well was vitally 
changed for the Worthington contract. That among other 
important and material changes in specifications between 



the two contracts is the one appearing in the Worthington 
specification, as Section 1, wherein, significant and far- 
reaching modifications and changes are made from that 
specified in the Bopst’ contract. (See snch sections of the 
two sets of specifications herein filed as exhibits by the Dis¬ 
trict of Columbia.) 

134 EIGHTH DEFENSK 

That the District of Columbia in the contract entered into 
with the Worthington Company, allegedly by way of com¬ 
pletion of the Bopst’ contract, for the furnishing and instal¬ 
lation of four sewage pumps, was materially different from 
the Bopst’ contract in many important respects, among 
them being the discretion, authority and option granted to 
the Worthington Company to structurally and otherwise 
modify the pump foundations and piping for the installa¬ 
tion of the pumps to be furnished by the Worthington Com¬ 
pany, which discretion, authority and option were not 
granted by the Bopst’ contract. For illustrations thereof, 
see: Sections 3, 4, 7, 9 and 13 of specifications referred to 
in the Worthington Contract which materially differ from 
such sections of the specifications of the Bopst’ contract, 
or those sections thereof comparable to the aforementioned 
sections embraced in the Worthington contract. 

NINTH DEFENSE. 

1. This cross-claim defendant admits the execution of the 
papers, documents and contracts alleged in the first para¬ 
graph of the counter-claim of the District of Columbia; but 
refers to such papers, documents and contracts for descrip¬ 
tion of their contents. 

2. Defendant Bopst admits furnishing and installing four 
sewage pumps under his contract with the District, admits 
the District extended time to him, but avers that such exten¬ 
sion of time was due to the delay and neglect of the District 
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in furnishing testing and other facilities as required of it, 
and avers that in part such extension of time was granted 
under the contract provisions requiring such extension for 
causes beyond the control of this defendant; admits that 
the District xmder date of April 30th, 1937 rejected said 
pumps, and that this defendant thereafter removed said 
pumps at his expense as required of him. This defendant 
avers that the pumps furnished and installed by him did 
meet the requirements of his contract for the reasons set 
forth in his complaint herein filed; that the rejection thereof' 
by the District was improper for the reasons set forth in his 
Complaint. This defendant denies that he neglected to 
proceed to replace such pumps after their rejection, aver¬ 
ring that he was forced to terminate his contract and re¬ 
quired to remove said pumps. Other allegations of said 
paragraph number 2 of the counter-claim not herein ex- 
pj cssly admitted are denied. 

3. Defendant admits that the District after' rejecting 
the pumps furnished by Bopst awarded a certain contract 
to Worthington Pump and Machinery Company on Septem¬ 
ber 10th, 1937, and for its contents refers to such contract; 
this defendant admits the contract price was as stated in the 
third paragraph of the counter-claim; hut he denies that the 
District solicited bids for the furnishing and installation of 
sewage pumps required by the contract between the District 
and this defendant, following rejection of his pumps; he 
denies that the Worthington pumps performed with effi¬ 
ciencies equal to those required by the contract between the 
District and Bopst; this defendant averring that as set 
forth in the above numbered defenses the contract and speci¬ 
fications covering the Worthington contract differed ma¬ 
terially from those between the District and this defendant, 
and that the Worthington contract sum embraced work and 
materials not required of this defendant under his said 
contract. Such other allegations in said paragraph not 
herein admitted are denied. 
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135 4. This defendant denies that the District of Co¬ 
lumbia is entitled to recover any sum against this 

defendant or his surety and denies that he breached his 
contract with the District of Columbia, as alleged in the 
fourth paragraph of said counter-claim. This defendant 
by way of further answer to the said counter-claim and to 
each paragraph thereof incorporates herein his defenses 
numbered one through eight, appearing above in this 
answer. • 

• •••••••• 

136 Filed Aug. 17, 1942. 

MORE DEFINITE STATEMENT AND BILL OF PAB- 
TIctlLARS OF COUNTER-CLAIM OF DISTRICT 
OF COLUMBIA IN COMPLIANCE WITH THE 
ORDER OF THE COURT DATED MARCH 20,1942. 

In compliance with the order of the court dated March 
20, 1942 the District of Columbia, counter-claim plaintiff 
herein, has heretofore filed herein, or files herewith, the fol¬ 
lowing data which constitute more definite statement and 
bill of-particulars of said counter-claim, numbered to cor- 
, respond with items enumerated in motion of Maryland 
Casualty Company for more definite statement or bill, of 
particulars; 

1. Exhibit drawings which accompanied and formed 
a part of the contract between John H. Bopst, Jr. and the 
District of - Columbia, which said contract has been filed 
herein as Exhibit ‘ ‘ A. ’ ^ Addenda which accompanied 

137 said contract (Addendum #1, five pages dated July 
2,1935, Addendum #2, one page dated July 9, 1935; 

two pages predetermined wage rates dated January 25, 
1935 and April 5, 1935) are included in said Exhibit “A.’’ 

2a and 2b. Exhibit photostatic copy of final pay¬ 

ment voucher to John H. Bopst, Jr. dated September 7, 
1937. 








- 2c. Exhibit photostatic copi^ of two cerfidn letters 
from the District of Columbia to Maryland Casualty Com¬ 
pany dated September 1 and September 17,1937, and photo¬ 
static copies of two certain letters from Maryland Casualty 
Company to District of Col^umbia in reply dated September 
10 and September 18,1937. 

3. Copy of advertisement of District of Columbia,.in July 
1937, inviting bids for the furnishing and installation of four 
sewage pumps is page 2, entitled ADVERTISEMENT, in 
bound volume heretofore filed as Exhibit *‘F. ” ' Instructions 
to Bidders, referred to in said invitation for bi^ are pages 
36 to' 40 (both inclusive) entitled INSTRUCTIONS TO 
BIDDERS, included in bound volume heretofore filed as 
Exhibit “P.’’ Specifications referred to in'said mvitation 
for bids are pages 1 to 17 (both inclusive) entitled SPECI¬ 
FICATIONS, included in^boimd volume heretofore filed 
as Exhibit “F,” but excluding “Section XXV'.-^Time of 
Performance, ’’ appearing upon page 10 of the Sp^ifications 
in said bound volume. Addenda referred to in said invita¬ 
tion for bids are attached to the bound volume heretofore 
filed entitled EXHIBIT “F,” and consist of one page. 
Drawings referred to in said invitation for bids have been 
heretofore filed as Exhibit “L’* 

4. The bid of Worthington Pump and Machinery .Cor¬ 
poration as originally submitted-by it to the Distn^ of Co¬ 
lumbia some time following July, 1937 is pages tr ^ 

10 entitled FORM OF BID, in bound volume heretofore 
filed as Exhibit-“P,’’ including all wording in said four 
pages which is crossed out with colored maridngs in said 
Exhibit “F, -” with said page 10 properly filled in and 
138 - executed, and with a letter attached to said page 10 
copy of which said letter is filed herewith as Ex¬ 
hibit 

5. Exhibit heretofore filed, inclusive of all printing 
and writing in the bound volume not crossed out and includ¬ 
ing Exhibit “K,’’ Exhibit “H” and Exhibit “I’’ but ex- 
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eluding all pages and parts of pages in Exhibit ‘‘F’ which 
are crossed out, 

6. Exhibit “L’’ filed herewith. 

139 Filed Sep. 15,1942. 

BOUND VOLUME FILED AT BEQUEST OF 
MARYLAND CASUALTY COMPANY. 

Pursuant to the request of counsel for Maryland Casualty 
Company, made in writing to counsel for the District of 
Columbia, that the District of Columbia file in the above- 
entitled cause a copy of the bound volume furnished by the 
District of Columbia sometime around July, 1937, to all 
persons proposing to submit bids for “Furnishing and In¬ 
stalling Main Sewage Pumps, D. C. Sewage Treatment 
Plant, Blue Plains, D. C.,’^ the attached volume numbered 
39 is filed. 

141 Piled Nov. 25, 1942. 

MOTION OP MARYLAND CASUALTY COMPANY 
TO DISMISS COUNTERCLAIM 

Comes now the Maryland Casualty Company, one of the 
counterdaim-defendants, and says that the counterclaim 
heretofore filed herein by the District of Columbia should 
be dismissed for the following reasons: 

(1) Said counterclaim fails to state a claim against this 
defendant upon which relief can be granted. 

(2) The District of Columbia is estopped, by its conduct 
and actions relied upon by this defendant to its prejudice, 
from asserting said counterclaim against this defend¬ 
ant. 

142 (3) This defendant is not bound under its bond 
to respond for any amount sought in said counter¬ 
claim, because the contract as relet by the District was 
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materially different from the original contract. 

(4) The District, having terminated the right of the orig¬ 
inal contractor to proceed with the work required nnder his 
contract, thereby elected its alleged remedy for breech of 
contract, and can not therefore maintain this action for 
recovery of the alleged excess cost of completing said con¬ 
tract. 

(5) And for other grounds apparent of record. 

Whitepoed, Hast & Caemody. 

• • • • • • • 

143 Filed Feb. 25, 1943 

AIEMOBANDUM OF COURT ON MOTION OF MARY¬ 
LAND CASUALTY CO. TO DISMISS COUNTER¬ 
CLAIM. 

Ground 3 of the Motion, namely, of material variations in 
the re-letting contract from the original contract, raises a 
mixed question of law and fact that, in my opinion, can 
intelligently be disposed of only during a trial on the merits. 
The object of both contracts w’as to get pumps that would 
do the work. The McMullen case, 222 U. S. 460, that 

144 is distinguished in the Axman case,- 234 U. S. 36, 
comes closer, I believe, to being a controlling author¬ 
ity than does the Axman case. 

Grounds 1, 2, and 4 raise a more troublesome question, 
namely, whether acts and Conduct of the District prior to 
the litigation, estop it from making any further claim 
against the surety on plaintiff’s bond. Ground 4 obviously 
sets up nothing that is separably tenable from Ground 2, 
since acts preceding litigation, even inconsistent with posi¬ 
tions taken thereafter, do not constitute a binding election 
of remedy unless such prior acts contain the elements of an 
estoppel in pais. 28 C.J.S., p. 1094. The inquiry at this 
stage is, therefore, whether Ground 2 is well taken. 




True enough, the District did make in October 1937, after 
notice to the surety, what it called a final payment to plain¬ 
tiff about a month after it received the Worthington bid 
for new pumps, from which it must have known that they 
would cost more than the contract cost of the pumps in¬ 
stalled by plaintiff, which excess, under Article 6 of the 
contract it could charge to plaintiff. 

In the month of April preceding, the District had ordered 
rejection of the plaintiff’s four pumps under Section 5 of 
the specifications, and the October notice to the surety 
called attention to it. 

I do not feel convinced, however, that Articles 6 and 9 of 
the Contract and Section 5 of the specifications are exclu¬ 
sionary or inconsistent from or with one another. Section 
5 has to do with Acceptance Tests and seems to me to be 
supplemental to the over-all provision for Inspection and 
resulting rights of rejection for defective material or work¬ 
manship and the consequences that will flow therefrom. 
Under Articles 6 and 9, read together, the District could 
charge the cost of replacement to the plaintiff, whether or 
not it terminated the right of the contractor to proceed. The 
order, therefore, of the District rejecting the pumps 
145 under Section 5 was not so inconsistent as to con¬ 
stitute an election as a matter of law or equity. 

I recognize the principle of law that full payment, with 
knowledge of defects, constitutes a waiver of full and strict 
performance. 17 CJ^.S., p. 1104. That rule, however, I do 
not believe to be applicable in full vigor where there is 
contract provision for replacement or remedy of those de¬ 
fects independent of the contractor himself with continuing 
•liability of the contractor for extra cost. 

The Noland case 99 F. (2d) 80, cited by movant, is not on 
aU fours, since there the estoppel was found only as to 
rights other than those given by the contract, compliance 
with the contract having been conceded. 
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I am inclined, also, to wonder whether the District of¬ 
ficials had the right imder D. C. Code 1-807, to make the 
so-called final payment in October of 1937, the Worthing¬ 
ton pumps not yet having been tested and accepted. It 
provides that “On contracts for construction of buildings 
and other contracts for construction work, the retent (10%) 
shall be held xmtil the completion of the work”. The work 
under plaintiff's contract, certainly, was not complete until 
satisfactory pumping equipment was installed. 

All the foregoing considerations bring to mind general 
principles of law that even as to proprietary functions an 
estoppel against a municipality will not be allowed to defeat 
a mandatory provision of the statute, and that where there 
is doubt as to whether a municipality should be estopped, 
the doubt should be resolved in its favor. See 31 C 
p. 417. 

The Motion is denied. 

Edwasd C. Eicheb, 

Chief Justice. 

• • • • • • • 

CEDES 

146 Filed Mar. 9, 1943. 

(Denying motion to dismiss counterclaim.) 

• •••••••• 

147 Filed April 30, 1943. 

ANSWER OF MARYLAND CASUiXTY COMPANY 

TO COUNTERCLAIM 

(Address 40th St and Kessick Road, Baltimore, Md.) 

FIRST DEFENSE 

The counterclaim fails to state a claim against this de¬ 
fendant upon which relief can be granted. 
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SECOND DEFENSE 

The District of Columbia terminated the right of defend¬ 
ant, Bopst, as contractor to proceed with the work required 
under his contract with the District bearing date of August 
20th, 1935; thereby the District elected its alleged remedy 
(for alleged breach of contract) and cannot therefore main¬ 
tain this action for recovery of the alleged excess cost of 
completing said contract. 

THIRD DEFENSE. 

The said contract of date of August 20th, 1935 made up 
of the conditions of contract, specifications and addenda 
therein mentioned, contained or referred to, provided a sin¬ 
gle and exclusive method of determining the remedy 
148 of the District for an alleged failure to furnish pumps 
meeting the required specifications and guaranties; 
that such exclusive remedy was only to reject the pumps for 
such failure or failures, whereupon ‘‘the Contractor shall 
then remove and reclaim the machinery at his own expense 
and repay the District in full any sums which may have 
been paid under the terms of this contract for the equip¬ 
ment so rejected. (As provided by section 5 of the specifi¬ 
cations purposely drawn to cover the peculiar exigencies of 
this i)articular contract undertaking.) That the District re¬ 
jected said pumps for an alleged failure to meet the require¬ 
ments of the specifications, and demanded that the defend¬ 
ant, Bopst, remove said pumps at his own expense and re¬ 
pay the District or have deducted by it any sum or sums 
paid or payable for said equipment; which, over protest, the 
said defendant Bopst was required to do and did. That 
with such rejection and removal and deduction from the 
contract price the exclusive remedy allowed to the District 
in such event was exhausted and it cannot maintain this ac¬ 
tion to recover the alleged excess cost of having the said 
Bopst’ contract allegedly completed by another. 
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FOURTH DEFENSE 

1. That the District of Columbia is estopped to maintain 
this counterclaim for that, on, to-wit, October 1, 1937, after 
advising this defendant of its intention so to do, the District 
paid to the said Bopst, by way of final voucher and payment 
for the work done under his said contract of August 20, 
1935, the sum of $13,945.00; that at the time of said pay¬ 
ment, the District knew that its contract with Worthington 
Pump and Machinery Company of September 10, 1937, 
called for the payment of $65,651.00, and that there would 
be a difference of $37,201.00 (being the amount claimed in 
the District's counterclaim) between the Worthington con¬ 
tract and the cost in the Bopst contract; that prior to and 
at the time of said payment, the District declared, acknowl¬ 
edged and represented to this defendant that ^d 
149 payment was final and that the District had no 
claims, counterclaims or set-offs against the said 
Bopst and/or this defendant, on account of the said Bopst 
contract or the bond in connection therewith upon which 
this defendant was surety; that the District knew, and had 
reason to expect, and intended, that this defendant would 
and should act and rely upon the fact, as represented to it 
by the said District, that said payment was final and con¬ 
clusive insofar as the rights of the District were concerned, 
and in reliance thereupon, the defendant was induced to 
act and refrain from acting as hereinafter alleged; that at 
the time of said payment by the District, the" said Bopst 
was solvent and was able to pay the said difference of 
$37,201.00 now claimed by the District; that at the time of 
said payment, and prior to the filing of its counterclaim 
herein, the District did not inform this defendant or the 
said Bopst that it intended to claim from either of them 
the said difference of $37,201.00, or any part thereof, or 
any other sum whatsoever in connection with any trans¬ 
action, nor did the said District indicate to either of the 
defendants that the said payment of $13,945.00 was other 



than absolutely final in every respect, insofar as said con¬ 
tract was concerned; that this defendant relied npon said 
action and silence on the part of the District and has been 
prejudiced thereby in respect of its rights against, and 
relations with, the said Bopst, in that this defendant did, 
or refrained from doing, the following: 

' (a) That this defendant consented to the District paying 
said sum of $13,945.00 to the said Bopst. 

(b) That this defendant did not avail itself of numerous 
opportunities which existed between, to-wit, October 1,1937, 
and December 31, 1938, to collect or recoup, or indemnify 
itself against liability for, the amount sought in the Dis¬ 
trict’s counterclaim, out of an aggregate of more than 
$200,000 whidi the said Bopst received during said period 
from various, projects. 

(c) That this defendant after October 4, 1937, be- 
150 came surety upon five other contract bonds for the 
said Bopst, upon which it has the risk of losses. 

2. This defendant says that but for the conduct of the 
District in inducing this defendant and the said Bopst to 
believe and consider that said payment of October 1, 1937, 
was final and that the District had and would have no claim 
against the said Bopst or this defendant under said con-'' 
tract and bond, this defendant (a) would not have consented 
to the District paying the sum of $13,945.00 to the said 
Bopst; (b) would and could have taken steps to see that 
out of said payment and of other moneys received by the 
said Bopst between, to-wit, October 1, 1937 and December 
31,1938, sufficient sums would be escrowed or otherwise re¬ 
served so as to cover the alleged liability set forth in the 
District’s counterclaim; (c) w’ould not have become surety 
upon any of the abovementioned five contract bonds for the 
said Bopst; and (d) would and could have taken other steps 
to protect itself, under its agreement of indemnification 
with the said Bopst, from any liability hereunder. 
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3. Further, -cn or about August 30,1937, the District paid i 
to the said Bopst the sum of $27,909.01, being the balance i 
and jfinal payment of the contract price on unit no. 8, Blue 
Plains, which was being completed simultaneously with the | 
contract hereinbefore referred to; that such payment plain- i 
ly disclosed the intention of the District, and it was so relied 
upon by the said Bopst and this defendant, not to claim any ■ 
monies from the said Bopst, for any reason whatsoever, 
under the said contract of August 20,1935; that if the Dis- ! 
trict had any such claim, it should have withheld said final 
payment of $27,909.01, and its failure to do so is further , 
ground for the estoppel herein pleaded; and that, more¬ 
over, the conduct of the said District prevented this de- ' 
fendant from taking steps to have recourse to said sum i 
pursuant to the rights of a surety imder the circumstances i 
of this case. " ! 

4. Further, this defendant alleges that the said | 
151 Bopst is now, and since before the filing of the Dis- i 
trict’s counterclaim has been, insolvent; that on this 
account, this defendant cannot protect itself against its | 
alleged liability to the District; and if a judgment is re- i 
covered against this defendant in respect of said counter¬ 
claim, it will be obliged to -pay the same out of its own I 
funds and property. j 

5. Further, this defendant says that it has not done any- i 
thing, nor has it had knowledge of anything, which should i 
prevent it from pleading the estoppel herein set forth. ! 
""6. Wherefore, this defendant says that the conduct of ; 
the District, so intended as aforesaid, was relied upon by ' 
this defendant to its great prejudice, pecuniary and other- j 
wise, as hereinbefore alleged, and hence, the said District ! 
is and should be estopped and debarred from asserting its j 
said counterclaim against this defendant. | 

FIFTH DEFENSE. I 

That the District seeks recovery herein, by way of coxm- | 
terclaim for an alleged excess cost of completion over the j 
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defendant Eopst’ contract, of $37,201.00 averring that all 
snch excess cost represents the necessary difference between 
the said Bopst’ contract sum and the Worthington Pnmp 
and Machinery Company contract sum for the installation 
of the rejected pumps in the suction well; the District by its 
own figures is unable to make claim to $10,675.00 of such 
sum of $37,201.00 since in the District’s particulars, filed 
herein, there conclusively appears the fact that the contract 
sum of $65,651.00 is made up not only of the cost of furnish- i 
ing certain pumps but also of doing certain “Miscellaneous 
Construction”, Item No. 2, in the amount of $10,675.00 | 

which item nowhere appears in the said Bopst contract and 
is obviously a departure therefrom and a material change 
and addition thereto. That such Item No. 2 is inextricably 
bound up and involved in the lump sum bid of $65,651.00 of 
the said Worthington Company and such item of “Miscel¬ 
laneous Construction” is not separable from the bids upon 
the pumps, since the pump bids of Worthington were de¬ 
pedant upon the performance of such “Miscellaneous Con¬ 
struction”. That such item bid of $10,675 is therefore 
neither separably recoverable herein or recoverable herein 
as part of the contract sum of $65,651.00. 

152 SIXTH DEFENSE. 

That the District of Columbia did not attempt to invite 
bids for the completion of the defendant Bopst’ contract 
after it rejected the said Bopst’ pumps on or about April 
30th, 1937; that the pumps contracted to be furnished by 
said Bopst were specifically and expressly described in the 
contract between the said Bopst and the District of date of 
August 20th, 1935 and the guaranteed efficiencies for such 
pumps were also specifically and expressly described in 
said contract. The District of Columbia departed com¬ 
pletely from the said Bopst contract and the guaranties of 
efficiency of the pumps so to be installed by the said Bopst ' 
after it rejected said pumps on April 30th, 1937. There¬ 
after in awarding the contract to the said Worthington 
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Company, tlie District contracted for entirely different 
pnmps with entirely different efficiencies and thereby en¬ 
tered into a contract for the installation of pnmps nnder a 
contract materially different and changed from that of 
the said Bopst’ contract. Conseqnently the said Worth¬ 
ington contract was not a completion contract but an 
independent contract, and the District is therefore nnable 
herein to attempt to charge the cost of the said Worthing¬ 
ton contract snm,'in^far as it exceed the said Bopst’ con- i 
tract sum, against this defendant as alleged excess cost of 
completion of the said Bopst’ contract. | 

SEVENTH DEFENSE. | 

I 

That the District of Colombia materially modified and 
changed the conditions of contract and specifications of ! 
work and materials required of the said Worthing^n Com- | 
pany from that of the defendant Bopst’ contract with the | 
District. That the design and structure of the suction well ! 
was vitally changed for the said Worthington contract. That | 
among other important and material changes in specifica- I 
tions between the two contracts is the one appearing in the 
Worthington specification, as Section 1, wherein, significant ! 
and far-reaching modifications and changes are made from | 
that specified in the said Bopst’ contract. (See such sections j 
of the two sets of specifications herein filed as exhibits by 
the District of Columbia.) | 

153 EIGHTH DEFENSE. i 

I 

. • I 

That the District of Columbia in the contract entered into 
with the said Worthington Pump and Machinery Company, i 
allegedly by way of completion of the defendant Bopst’ con- j 
tract, for the furnishing and installation of four sewage I 
pumps, was materially different from the said Bopst’ con¬ 
tract in many important respects, among them being the | 
discretion, authority and option granted to the said Worth¬ 
ington Company structurally and otherwise to modify the ! 
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pump foundations and piping for the installation of the 
pumps to be furnished by the said Worthington Company, 
which discretion, authority and option were not granted by 
the said Bopst* contract. For illustrations thereof, see: 
Sections 3, 5, 7, 9 and 13 of the specifications referred to in 
the said Worthington Contract which materially differ from 
such sections of the si)ecifications of the said Bopst’ con¬ 
tract, or those sections thereof comparable to the aforemen¬ 
tioned sections embraced in the said Worthington contract. 

NINTH DEFENSE. 

1. This counterclaim defendant admits the execution of 
the papers, documents and contracts alleged in the first 
paragraph of the counterclaim of the District of Columbia; 
but refers to such papers, documents and contracts for 
description of their contents. 

2. This defendant admits that the defendant Bopst fur¬ 
nished and installed four sewage pumps under his contract 
with the District; admits the District extended time to him, 
but avers that such extension of time was due to the delay 
and neglect of the District in furnishing testing and other 
facilities as required of it, and avers that in part such ex¬ 
tension of time was granted under the contract provisions 
requiring such extension for causes beyond the control of 
the defendant Bopst; admits that the District under date of 
April 30th, 1937 rejected said pumps, and that the defend¬ 
ant Bopst thereafter removed said pumps at his expense 
as required of him. This defendant avers that the pumps 
furnished and installed by the defendant Bopst did meet the 

requirements of his contract for the reasons set forth 
154 in his complaint herein filed; that the rejection there¬ 
of by the District was improper for the reasons set 
forth in said complaint. This defendant denies that the 
defendant Bopst neglected to proceed to replace such pumps 
after their rejection, averring that he was forced to termi¬ 
nate his contract and required to remove said pumps. Other 
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allegations of said paragraph nnmbered 2 of the counter¬ 
claim, not herein expressly admitted, are denied. 

3. This defendant admits that the District after rejecting 
the pnmps famished by the defendant Bopst, awarded a 
certain contract to the Worthington Pnmp and Machinery 
Company on September 10th, 1937, and for its contents 
refers to said contract; this defendant admits the contract 
price was as stated in the third paragraph of the counter¬ 
claim ; but it denies that the District solicited bids for the 
furnishing and installation of sewage pumps required by 
the contract between the District and the defendant, Bopst, 
following rejection of his pumps; it denies that the Worth¬ 
ington pumps performed with efficiencies equal to those re¬ 
quired by the contract between the District and Bopst; this 
defendant averring that as set forth in the above numbered 
defenses the contract and specifications covering the said 
Worthington contract differed materially from those be¬ 
tween the District and the defendant, Bopst, and that the 
said Worthington contract sum embraced work and mater¬ 
ials not required of the said defendant, Bopst imder his said 
contract. Such other allegations in said parag^ph not 
herein admitted are denied. 

4 This defendant denies that the District of Columbia is 
entitled to recover any sum against this defendant, and 
denies that the said Bopst breached his contract with the 
District of Columbia, or that this defendant or the defend¬ 
ant Bopst failed to comply with the conditions of the bond 
aforesaid, as alleged in the fourth paragraph of said coun¬ 
terclaim, This defendant by way of further answer to the 
said counterclaim and to each paragraph thereof incor¬ 
porates herein its defenses numbered one through eight, 
appearing above in this answer. 
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186. Filed Apr. 18, 1947. 

MOTION FOR JUDGMENT AGAINST JOHN H. BOPST, 
JR., OR FOR OTHER RELIEF UNDER RULE 37(d) 
F.R.C.P. 

188 Filed Apr. 22, 1948 

FINDINGS OF FACT AND CONCLUSIONS OF LAW. 

This cause having been heard on defendant’s motion for 
jnd^ent under Rule 37(d) F.R.C.P., the Court hereby 
makes the following findings of fact and conclusions of law. 

FINDINGS OF FACT. 

L Counsel for all parties stated in open court, and I find, 
that several times during the taking by plaintiff of deposi¬ 
tions of officers of the District of Columbia, between Janu¬ 
ary 31,1947, and March 21, 1947, counsel for defendant ad¬ 
vised counsel for plaintiff that immediately after conclusion 
of the pending depositions counsel for defendant intended 
to take the deposition of plaintiff Bopst. 

2. Counsel for plaintiff stated in open Court, and I find, 
that counsel for plaintiff actually informed plaintiff Bopst 
in January, 1947, that the above-entitled cause had been 
called for pre-trial and that the deposition of plaintiff would 
be taken by defendant upon the completion of the de¬ 
positions of officers of defendant mentioned in Finding 
No. 1. 

189 3. Formal notice of the taking of the deposition of 
plaintiff on April 1, 1947, at a specified time and phuje 

in the District of Columbia, was, on March 21, 1947, served ' 
by counsel for defendant upon counsel for plaintiff. By 
agreement of counsel for all parties, the date for the taking 
of said deposition was changed to March 31,1947. 
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4. Thereafter,* and prior to March 31, 1947^ counsel for ! 

plaintiff notified counsel for defendant that plaintiff was ! 
in Japan. - | 

5. Counsel for all parties stated in open Court, and I find, j 

that plaintiff Bopst failed to appear for the taking of his 
deposition at the amended time and place set forth in the I 
notice described in Finding No. 3. ' 

6. The motion of . defendant for judgment in favor of the i 

District of Columbia against. Bopst, both on his original I 
complaint and on the counterclaim of the District of Co- | 
lumbia, or, in the alternative, for dismissal of the complaint | 
of Bopst, under Buie 37 (d) P. B. C. P., for failure of plain- ! 
tiff Bopst to appear for the taking of his deposition, was | 
filed on April 18, 1947, and came on for hearing before me ' 
on April 21,1947, and on that date I continued smd motion ! 
to May 12,1947, and at the same time informed counsel for ! 
plaintiff that I would on that later date expect a satis- j 
factory explanation of why plaintiff, prior to his‘ departure ; 
from the United States, had failed to notify either the Court i 
or his counsel of his intention to go to Japan. | 

7. On May 5,1947, plaintiff and Maryland Casualty Com¬ 

pany filed a motion for summary judgment in their favor i 
upon defendant’s counter-claim. Bepeatedly thereafter I j 
stated that I would not hear said motion prior to determi- j 
nation of the defendant’s motion mentioned in Finding 
No. 6. ' 

8. At the hearing on May 12, 1947, counsel for plaintiff ! 
read to the Court a letter from plaintiff which indicated he ! 
would remain in Japan until February, 1948, and a letter j 
from the Office of the. Chief of Engineers, U. S. Army, 

which indicated plaintiff would remain in Japan | 
190 until sometime in 1949, but neither of said letters i 
furnished a satisfactory explanation of why plaintiff, I 
prior to his departure from the United States, had failed | 
to notify either the Court or his counsel of his intention to 
go to Japan. 


i 

I 

I 


1 








9. At said hearing, exercising the discrefion. vested in the 
Court, I declared to counsel for all parties that I would not 
impose the sanctions of Rule 37 (d) upon plaintiff until he 
had had a reasonable opportunity either (1) to appear, or 
in the event of his failure to appear, (2) to explain to the 
satisfaction of the Court why, having knowledge that de¬ 
fendant intended to take his deposition, he left the United 
States without first notifying the Court or his counsel of his 
intention to do so, and to advise the Court of some date in 
the reasonably near future when he could appear for the 
taking of : his deposition. 

10. At such hearing, and upon several different days 
thereafter, I continued the hearing cn the defendant’s mo¬ 
tion to subsequent days, and I also continued from time to 
time the date on, or prior to, which plaintiff might appear 
for the taking of his deposition under the notice described 
in Finding No. 3. The last date to which I continued the 
same was February 18, 1948. 

11. Plaintiff did not appear in the District of Columbia 
or the United States for deposition prior to February 18, 
1948, nor had plaintiff by such date furnished me with a 
satisfactory explanation of why he left the United States 
without first notifying either the Court or his counsel of his 
intention so to do, nor had plaintiff notified me of any defi¬ 
nite date when he would return to the United States. 

CONCLUSIONS OF LAW. 

L By rea^n of the facts stated in Findings Nos. 1 and 2, 
plaintiff, prior to his departure from the United States,, 
had both constructive and actual knowledge of the fact that 
his deposition would be taken by defendant soon after 
January, 1947. 

191 21 Under these circumstances, plaintiff was duty- 

bound to advise the Court and his counsel, prior to 
his departure from the United States, of his intention so to 









do, and his failure to notify either the Court or counsel was 
wrongful . . . - 

3. The notice' described in Finding No. 3 was in proper 
form and the service thereof upon counsel for plaintiff con¬ 
stituted proper service upon plaintiff. Eule 5(b) F. E. C. P. 

4. Plaintiff wilfully failed to appear for the taking of his 
deposition, within the meaning of Eule 37 (d) F. E. C. P., and 
plaintiff has forfeited his right to employ the processes of 
this Court to obtain affirmative relief in this cause, and his 
complaint against the District of Columbia should be dis¬ 
missed. 

5. The extent to which the sanctions under Eule 37(d) 
F. E. C. P. should be imposed, is within the discretion of the 
trial court and, exercising my discretion, I will not, on this 
motion, grant judgment by default against plaintiff in favor 
of defendant upon its counterclaim, but without prejudice 
to the renewal by defendant of its motion therefor. 

Dated April 22,1948. 

Jas, W. Moahis, 

‘Justice. 

• •••••••« 

192 Piled April 22,1948. 

OEDEE FOE JUDGMENT BY DEFAULT AGAINST 

PLAINTIFF BOPST, UNDEE EULE 37(d), F. E. C. P. 

Upon consideration of the motion of the District of Co¬ 
lumbia heretofore filed herein on April 18, 1947, for entry 
of judgment by default against plaintiff John H. Bopst, Jr., 
with respect to both the original complaint of Bopst and with 
respect to. the counterclaim of the District of Columbia 
against said Bopst, or, in the alternative, to strike out and 
dismiss the complaint heretofore filed herein by the plaintiff 
Bopst against the District of Columbia, under Eule 37(d) 
F. E. C. P. for failure of the said Bopst to appear for the 
taking of his deposition, and after arguments of counsel 
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for the plaintiff, for the defendant, and for the counter¬ 
claim defendant, Maryland Casualty Company, and upon 
consideration of the Findings of Fact and Conclusions of 
Law signed this day, it is, by the Court, this 22 day of April, 
1948, 

193 > Obdered, that the complaint filed herein by the 

plaintiff John EL Bopst, Jr^ be, and the same hereby 
is, dismissed with prejudice. 

Jas. W. Morris/ 

Justice. 

• • • • • • • 

194 Filed May 5, 1947. 

MOTION OF THE COUNTER-CLAIM DEFENDANTS, 
JOHN H. BOPST, JR., AND THE MARYLAND 
CASUALTY COMPANY FOR SUMMARY JUDG¬ 
MENT. 

1. Come now the counter-claim defendants, through their 
respective undersigned attorneys, and move this Honorable 
Court for summary judgment in their favor, pursuant to 
Rule 56 of the Federal Rules of Civil Procedure, upon the 
counter-claim filed herein by the District of Columbia. 

2. In support of this motion and as a part hereof there is 
attached hereto an affidavit of Philip S. Peyser identifying 
as authentic a resolution of the Board of Commissioners 

of the District of Columbia. 

195 3. This motion is different from previous motions 
for summary judgment, and is being filed at this late 

date because of the recent discovery of the resolution re¬ 
ferred to in the next preceding paragraph, in connection 
with the taking of the deposition of the Secretary of the 
Board of Commissioners. 

4. The ground of this motion is that the District of Co¬ 
lumbia cannot recover the sum of $37,201.00 from these 
counter-claim defendants, which is being claimed as excess 
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cost for the installation of sewage disposal pnmps, for that 
the Board cf Commissioners, after rejecting on April 30, 
1937, the pnmps installed by Bopst and charging him with 
the nnit price thereof^ on September 3, 1937 accepted the 
work under Bopst’s contract as of April 30, 1937 because 
it had been satisfactorily completed on that date, and this 
relieved the counter-claim defendants from any liability 
to the District of Columbia for any alleged excess cost in 
replacing said pumps; and that there is no genuine issue 
of fact in respect of the foregoing. 

/s/ Nathan Patz, 

Attorney for John H. Bopst, Jr., 

Whitepoed, Hast, Cabmody & Wilson 

i 

/s/ By John J. Wilson 

/s/ Phiup S. Peysee, 

Attorneys for Maryland Casualty Company. 

• • ♦ • • • • 


196 AFFIDAVIT OF PHILIP S. PEYSER. 

RE: CIVIL ACTION #10329. 

Disteict of Columbia, ss: 

Philip S. Peyser, being first duly sworn according to the 
law deposes and says that he is one of the attorneys repre¬ 
senting the Maryland Casualty Company in this proceeding; 
that on January 31,1947, the deposition of G. M. Thomett, 
Secretary of the Board of the District of Columbia Com¬ 
missioners was taken, at which time it was learned and de¬ 
veloped that the said Board of Commissioners had entered 
an order on the date of September 3, 1937 accepting the 
work under Contract No. 12337 with the Industrial Piping 
and Engineering Company as having been satisfactorily 
completed on April 30, 1937, said testimony appearing at 






197 GOVERNMENT OF THE DISTRICT OF 

COLUMBIA. 


Executive Offices 

WASHINGTON 4, D. C. 

Boabd of Commissionebs 

(seal of the d. c.) John Russell Young 

G. M. Thornett, president 

secretary Gut Mason 

Gordon R. Young 

BRIG. GEN. A. U. S. 


That work under Contract No. 12337 with the Industrial 
' Piping and Engineering Company, for furnishing and in¬ 
stalling sewage pumps and equipment, Unit #3 of the 
Sewage Treatment Plant, having been satisfactorily com¬ 
pleted on April 30,1937, is hereby accepted as of that date'. 

The four main sewage pumps (Items la, lb and Ic) hav¬ 
ing been rejected by a Commissioners’ Order dated April 


pages 9 and 10 of the above described deposition; that a. 
certified copy of said order under the seal of the District 

Philip S. Peyser. 

Subscribed and sworn to before me this 5th day of May, 
of Columbia is attached hereto and made a part hereof. 

1947. . 

»- * _ _ 

Margaret H. Raedy, , 

Notary Public, D. C. . 


May 2,1947. 


I hereby certify that the following is a correct copy of 
Commissioners Order (L. R. 241633-4 E. D.) (Lu S. 360496 
C. 0.) approved by the Commissioners sitting as a Board, 
September 3,1937; ‘ ‘. 





30, 1937, are not accepted and no cr^t will be allowed to 
tbe^contractor for these rejected items. 

G. M. Thoenett, 
Secretary, 

^oard of Commissioners, p,C. 


202- Pfled May 9, 1947. 

AFFIDAVIT OF G. M. THOBNETT. 

Disxeict of Columbia, ss: 

G. M. Thomett, being first duly sworn according to law, 
deposes and says; 

1. That he is the Secretary of the Board of Commis¬ 
sioners of the District of Columbia and he has read the 
Motion of the Counterclaim Defendants John H. Bdpst, Jr., 
and Maryland Casualty Company for Summary Judgment, 
copy of which said motion was served upon attorneys for 
the District of Columbia on May 5, 1947, and that he has 
also read the affidavit of Philip S. Peyser and the paper 
dated May 2,1947 signed by deponent G. M- Thomett certi¬ 
fying to Ae correctness of a copy of an order of the Com¬ 
missioners of the. District of Columbia, approved Septem¬ 
ber 3,1937, as set forth in said paper of May 2,1947, whidbi 
said affidavit and paper are attached to said motion. 

2. That by letter dated April 28, 1947 the said Philip S. 
Peyser did request deponent to prepare a certified copy of 
the said Commissioners’ .Order of September 3, 1937, in 
manner and form t as said order apj>ears in the official 
minutes of the meetings of the Board of Commissioners of 
the District of Columbia in Volume 58 at page 1235 ; and 
that the aforesaid letter of May 2,1947, signed by deponent 
and attached to the said motion for summary judgment, was 
prepared in strict accordance with said request of said 
Peyi 
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203 3. That among the official records of the Commis¬ 

sioners of the District of Columbia, .and which are 
in the custody of deponent in his capacity as Secretary of 
the Board of Commissioners of the District of Columbia, 
are certain bound volumes containing copies of aU “Letters 
^nt” from the executive offices of the Government of the 
District of Columbia by authority of the Board of Commis¬ 
sioners of the District of Columbia, and that every copy 
of every such letter bears upon its face a list of the offices 
and persons to whom official copies thereof were furnished; 
that numbers are assigned to said letters consecutively as 
they are signed, which said numbers in’red ink are placed 
in the upper right hand comer of said letters; that said 
letters when referred to in other documents are identified 
by the notation “L. S.” (meaning “Letters Sent”) followed 
by the assigned number and then followed by the notation 
“C. O.” (meaning “Commissioners’ Office); that such re¬ 
ference to Letters Sent is entered in the official minutes of 
the meetings of the Board of Commissioners of the District 
of Columbia with respect to every such minute entry of 
orders passed by the said Board. 

4.. That the certified copy of an excerpt from the minutes 
of a meeting of the Board of Commissioners on September 
3,1937, furnished by deponent to said Peyser under date of 
May 2,.1946,.identifies the copy of said order which was dis¬ 
tributed as “L. S. 360496 C. 0.”, and that there is attached 
hereto a tme copy of said L. S. 360496. 

5. That the attached copy of L. S. 360496 contains the 
names of counterclaim defendants Industrial Piping and 
Engineering Cknnpany and Maryland Casualty Company 
among the list of offices and persons to whom official copies 
of said order were furnished; that deponent has no personal 
knowledge that said copies were in fact furnished said 
Bopst and said Maryland Casualty Company, but deponent 
says that the regular course of business in the office of the 
Secretary to the Board of Commissioners is to furnish a 
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copy of every letter sent to every office and person listed | 
upon the official file copy of said letter, and that de- j 

204 poneht does therefore verily believe aad therefore 
says that copies of said order were fnmished to said 

Bopst and said Maryland Casualty Company on or about | 
September 3,1937. | 

G. M. Thobnett. ■ I 
Subscribed and sworn to before me this 9th day of May, , 
1947. I 

Minnie O. Babb, 

Notary Public, D, C. \ 
My commission expires March 14,1950. ! 

205 GOVERNMENT OF THE DISTRICT | 

OF COLUMBIA. j 

Executive Office ! 

Washington. | 

Boabd of Commissionebs 360496 I 

Melvin C. Hazen Roland M. Bbennan ! 

PBESIDENT SECBETABY | 

Geobge E. Allen - | 

Daniel L Sultan - •' 

COL. COBPS OF ENGINEEBS ' | 

U. S. ABMY 

X j 

. ' * * i 

September'3;> 1937. | 

Obdebed: I 

That work under Contract No. 12337 with the Industrial 
Piping and Engineering Company for furnishing and in- | 
stalling sewage pumps and equipment, Unit #3 of the 
Sewage Treatment Plant, having been satisfactorily com- i 
pleted on April 30,1937, is hereby accepted as of that date. | 
The four main sewage pumps (Items la, lb and Ic) having ! 
been rejected by a Commissioners^ Order dated April 30, 

I 
















1937f are not accepted and no credit be. allowed tojthe. 

contractor for these reje<^ed itepM. • . 

By order of the Board Commissioners, I).yC.‘ 

. .. . / /s/ EmiijeBuhi^,.. 

V -4cttn^ Secretary to the Board:. 

Official copy furnished 
Auditor 
G.A.O. 

Dis. 0. 

E.D. . 

Dir. of San. Eng’r’g. 

CapL Shingler 

Sewage Treatment Plant 

Industrial Piping & Eng’r’g. Co. 

Fed. Emer. Adm. Pub. Works (Through Capt Shingler) 
Maryland Casualty Co. 

• • • • • • • • • 

215 Piled Dec. 23,1948. 

MEMORANDUM. 

i;: ■ 

Morris, J. The complaint in this action was filed Febru¬ 
ary 25,1941, seeking recovery from the District of Columbia 
of three items: One in the amount of $3,510, claimed as 
damages for delays occasioned to the plaintiff while per¬ 
forming work as a contractor under a contract dated August 
20,1935, between the plaintiff as contractor and the District 
of Columbia, for which corporation the work was being 
performed, and for the performance of which contract the 
Maryland Casualty Company was surety upon the per¬ 
formance bond; one in the amount of $6,000, which amount 
was deducted as liquidated damages in the final payment 
made on October 1, 1937, by the District of Columbia with 
respect to said contract, on the ground that the plaintiff 
was not responsible for any delays; and one in the amount 
of $28,450, also deducted from the final payment, represent- 



5i: 

ing the contract price for pumps which the District of Co¬ 
lumbia rejected as not meeting the requirements of the 
contract, on the ground that , said deduction was improper, 
as the pumps were in all respects in conformity, with the 
contract and the failure to meet, required tests was due to 
improper testing instruments and-construction work 
216 for which the plaintiff was not responsible. The Dis¬ 
trict of Columbia filed answer on April 7,1941, with 
copy of contract, specifications and other exhibits attached, 
in which it denied any delays on its part in the work of the 
plaintiff, asserted the right.to make the deduction for liqui¬ 
dated damages, and denied any responsibility for the failure 
of the pumps to meet contract specifications, asserting that 
all conditions of testing and construction were in accordance 
with the contract and specifications. Subsequently, on May 
6,1941, the defendant filed an amended answer and counter¬ 
claim, the Maryland Casualty Company having been made 
a counterclaim defendant, in which the District of Columbia 
claimed the sum of $37,201, representing the difference be¬ 
tween the contract price of the four pumps rejected and the 
sum of $65,651 which was the cost to the District of Co¬ 
lumbia for pumps and work furnished by Worthington 
Pipe and Machinery Corporation, claimed to have been 
made necessary by the failure of the plaintiff to furnish the 
four pumps meeting contract and specifications require¬ 
ments. Answer to said counterclaim was filed by the plain¬ 
tiff, and a motion to dismiss said counterclaim was filed by 
the Maryland Casualty Company. This motion was denied, 
and answer to the counterclaim was filed by the Maryland 
Casualty Company. Motions for summary judgment *on the 
counterclisdm, first by the Maryland Casualty Ocmipany and 
later by the District of Columbia, were denied. Thereafter, 
upon order of the Court, records were inspected and dei)osi- 
tions were taken. Upon failure of the plaintiff to comply 
with certain orders of the Court respecting the taking of his 
deposition,' his complaint was dismissed with prejudice. 
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Subsequent thereto the counterclaim defendants, upon the 
basis of certain records of the District of Columbia revealed 
by the inspecation of records and depositions, moved for sum¬ 
mary judgment in their favor and against the District of 
Columbia on the counterclaim. Hearings were had and 
memoranda submitted by the parties. 

. The contract involved related to-work and equipment of 
the value of $128,695, in addition to the contract value of the 
rejected pumps, all in connection with the construction of a 
sewage disposal plant. It is quite apparent from the record 
that, after the installation of the four pumps around which 
the present controversy revolves, numerous tests 
217 were made, the results of which were below the effi¬ 
ciency and capacity requirements of the contract. 
The correspondence in the record reveals numerous at¬ 
tempts and extensions of time to bring about the desired 
result. An extension of time, prior to December 31, 1936, 
was granted in an order by the Commissioners of the Dis¬ 
trict of Columbia for 234 calendar days, “cause of delay 
beyond control and without fault or negligence of the con¬ 
tractor.” On April 30, 1937, the plaintiff was notified that 
four pumps were rejected, and the contractor directed to 
remove and reclaim said pumps at his own expense, and 
repay the District of Columbia in full any sums which may 
have been paid under the terms of said contract for the 
equipment so rejected, all under the provisions of section 
V of the specifications of the contract. On September 1, 
1937, the District of Columbia, through its Assistant En¬ 
gineer Commissioner, addressed a communication to the 
Maryland Casualty Company, advising that the District of 
Columbia proposed to make final payment on the work of 
the plaintiff under the contract here involved. This com¬ 
munication stated that the four main sewage pumps were 
formally rejected by the District under date of April 30, 
1937, and no credit was being allowed the contractor on 
account of these items. The communication further stated 
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that the final payment to the contractor would amount to the 
net of $13,945, after the deduction of $6,000 on account of 
liquidated damages resulting from 120 days’ delay in the 
completion of the contract. The communication requested 
comment respecting the release of this final payment. Under 
date of September 17,1937, a further communication to the 
Maryland Casualty Company requested comment which had 
not been received, and, on September 18,1937, the Maryland 
Casualty Company, replying to the two communications 
mentioned, requested that the payment be made—^it being 
understood that the payment was to be accepted by the 
plaintiff under protest for reasons outlined in corre¬ 
spondence. On October 1, 1937, as previously stated, final 
payment was made by the District of Columbia to the plain¬ 
tiff, accompanied by a statement showing the contract price 
of $127,700, to which was added items of change amounting 
to $995, a total of $128,695 (omitting the contract value of 
the four rejected pumps, $28,450), from which was deducted 
previous payments of $108,750 and liquidated damages of 
$6,000, leaving a balance of $13,945. This payment 
218 was accepted by the plaintiff under protest as to the 
omission of the value of the rejected pumps and the 
deduction of $6,000 liquidated damages. 

It further appears from the record in this case that, sub¬ 
sequent to the rejection of the plaintiff’s pumps and prior to 
the final payment, the District of Columbia solicited and re¬ 
ceived bids for the construction of pumps and the per¬ 
formance of certain miscellaneous construction which re¬ 
sulted in a contract between the District of Columbia and 
the Worthington Pump jind Machinery Corporation dated 
September 10,1937, in the contract amount of $65,651, which 
included not only the cost of furnishing the pumps, but the 
miscellaneous construction item in the contract amount of 
$10,675. It is not disputed that the pumps furnished by the 
Worthington Corporation were of somewhat different guar¬ 
anteed efficiency and capacity than those specified in the 
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plaintijff’s contract, but it is contended that this was dne to 
conditions effected by the installation of certain motor 
equipment by the plaintiff, and to which the Worthington 
contract had to be accommodated. Somewhat the same con¬ 
tention is made with respect to the necessity for the miscel¬ 
laneous construction work. 

So far as the record discloses, no claim of any kind was 
ever made upon the plaintiff, or his surety, nor was any 
notice given that claim would be made, for any replacement 
work under the Worthington contract at the time of the 
final payment to the plaintiff, the invitation for the bids, 
which resulted in the Worthington contract, the final settle¬ 
ment with the Worthington Pump and Machinery Corpora¬ 
tion, or at any time prior to the institution of the instant 
' suit, February 25,1941, and not even in the original answer 
in this case, but only as a counterclaim filed with an amended 
answer thereafter. It is perfectly clear that, after repeated 
efforts to secure pumps which were needed for the operation 
of the proposed sewage disposal plant upon specifications 
and guaranteed efficiency which were found unworkable, the 
Commissioners of the District of Columbia considered it to 

I 

be in the best interest of the District to reject the pumps, 
reclaim the monies paid therefor, and proceed to secure 
pumps of different efficiency and capacity requirements, 
even though the cost therefor was greater. Particu- 
219 larly is this evident in view of the controversial claims 

made by the plaintiff that the pumps furnished by 
him, under proper tests and conditions, met the require¬ 
ments of the contract. The revelant part of section V of the 
specifications provided as follows; 

In case of failure to show the efficiency, capacity 
and ability to handle sewage guarantee by the 
Contractor, and as indicated by performance data 
submitted with his bid, the Contractor shall, at his 
own expense, modify, replace or rebuild the units 
until the guaranteed efficiency, capacity and ability 






to handle sewage are reached. If the Contractor 
is tmahle to bring the nnits np to the guaranteed 
efficiency, capacity, and ability to handle sewage, 
the units may be rejected and the Contractor shall 
then remove and reclaim the machinery at his own 
expense and repay the District in full any sums 
which may have been paid under the terms of this 
contract for the equipment so rejected. 

It is quite obvious that the Commissioners acted under the 
latter provision of this section, and treated the contract as 
terminated as of April 30,1937, and the contract obligations 
of both parties discharged upon the final payment October 
1,1937, even though the plaintiff Bopst insisted to the con¬ 
trary by protesting the disallowance of the value of the 
rejected pumps and the deduction for liquidated damages. 

When the plaintiff filed the instant suit, asserting the 
claims last mentioned, the District of Columbia not only in 
its original answer denied the right of the plaintiff to re¬ 
cover, but by its counterclaim filed in its amended answer 
raised for the first time its right to recover from the plaintiff 
the excess of the Worthington contract over plaintiff’s con¬ 
tract under article 6 of the contract, which provides in so far 
as material here as follows: 

Article 6. INSPECTION.—(a) AH material and 
workmanship (if not otherwise designated by the 
specifications) shall be subject to inspection, ex¬ 
amination, and test by District inspectors at any 
and all times during manufacture and/or construc¬ 
tion and at any and all places where such manu¬ 
facture and/or construction are carried on. The 
District shall have the right to reject defective ma- ' 
terial and workmanship or require its correction. 
Rejected workmanship shall be satisfactorily cor¬ 
rected and rejected material shall be satisfactorily 
replaced with proper material without charge there¬ 
for, and the contractor shall promptly segregate 
and remove the same from the premises. 

If the contractor fails to proceed at once with the 
replacement of rejected material and/or the cor- 
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rection of defective workmanship, the District may, 
by contract or otherwise, replace snch material 
and/or correct such workmanship and charge the 
cost thereof to the contractor, or may terminate the 
right of the contractor to proceed as provided in 
Article 9 of this contract. 

220 That the District of Columbia asserted its counter¬ 
claim in these circumstances is understandable only if 
considered as a weapon of defense to prevent a recovery by 
the plaintiff. If the plaintiff was to be permitted success¬ 
fully to assert claims against the District upon matters 
which the District had considered settled, then, of course, 
the District should have the right to assert any claims 
which it might have under the contract notwithstanding 
the settlement. But this is no longer the situation. The 
plaintiff’s claims have been dismissed, and he may no longer 
assert that the settlement made by the District of Columbia 
was not a final and complete one. There is, therefore, no 
instification for the District now to seek to disregard the 
finality of its settlement. That the District of Columbia did 
intend to avail itself of the provisions of section V of the 
specifications, and not to seek recovery for excess costs of 
the Worthington contract xmder article 6, which is not 
mandatory, is evident from its claim and deduction for 
liquidated damages, under article 9,’ accruing from Decem- 

1 Article 9. DELAYS—^DAMAGES.—If the contractor refuses or fails to 
prosecute the work, or any separable part thereof, with such diligence as will 
insure its completion within the time specified in article 1, or any extension 
thereof, or fails to complete said work within such time, the District, may, 
by written notice to the contractor, terminate his right to proceed with the 
woric or such part of the woik as to which there has b^n delay. In such event 
the District may take over the work and prosecute the same to completion, by 
contract or otherwise, and the contractor :uid his sureties shall be liable to the 
District for any excess cost occasioned the District thereby. If the contractor’s 
right to proceed is so terminated, the District may take possession of and 
utilize in completing the work such materials, appliances, and plant as may 
be on the site of the work and necessary therefor. If the District does not 
terminate the right of the contractor to proceed, the contractor whalT continue 
the work, in which event, the actual damages for the delay will be impossible 
to determine and in lieu thereof the contractor nhall pay to the District, as 
fixed, agreed, and liquidated damages for each calendar day of delay until the 
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ber 31, 1936, to April 3P, 1937, when the plaintiff’s pnmps 
were rejected. That this is so has become even more evi¬ 
dent from the order of the Commissioners, sitting as a 
Board, on September 3, 1937: 

221 That work under Contract No. 12337 with the 
Industrial Piping and Engineering Company, for 
furnishing and installing sewage pumps and equip¬ 
ment, Unit #3 of the Sewage Treatment Plant, 
having been satisfactorily completed on April 30, 
1937, is hereby accepted as of that date. 

The four main sewage pumps (Items la, lb and 
Ic) having been rejected by a Commissioners’ 
Order dat^ April 30, 1937, are not accepted and 
no credit will be allowed to the contractor for these 
rejected items. 

The payment by the Commissioners to the plaintiff of all 
monies due to the plaintiff, as reflected by the final settle¬ 
ment, leaves open to no question the determination of the 
District Commissioners not to charge the plaintiff with any 
excess cost arising out of their rejection of the plaintiff’s 
pumps. 

While the Commissioners of the District of Columbia 
might well have taken several alternate courses under the 
terms of the contract, the course which they did take to 
deal with a difficult situation is one clearly permitted by the 
terms of the contract. Even a municipal corporation may 

work is completed or accepted, the amount as set forth in the specifications or 
accompanying papers, and the contractor and his. sureties shall be liable for 
tile amount thereof: PBOVIDED, That the right of the contractor to proceed 
shall not be terminated or the contractor charged with liquidated damages 
because of any delays in the completicm of the work due to unforaeeablc causes 
beyond the control and without the fault or negligence of the contractor, in¬ 
cluding, but not restricted to, acts of God, or of tte public enemy, acts of the 
Government, or the District, fires, floods, epidemics, quarantine restrictions, 
strikes, freight embargoes, and unusually severe weather or delays of subcon¬ 
tractors due to such causes: PBOVIDED FUBTHEB, That the contractor shall 
within 10 days from the beginning of any such delay, notify the Commissioners 
in writing of the causes of delay, who shall ascertain the facts and the extent of 
the delay and extend the time for completing the work when in their judgment 
the findings of fact justify such an extension, and their findings of fact thereon 
shall be final and conclusive on the parties hereto. 





58 


not accomplish a final settlement of a contract under one 
interpretation and then subsequently repudiate such settle¬ 
ment and secure further advantages by a different inter¬ 
pretation. 

The motion of the counterclaim defendants for summary 
judgment will be granted. 


Jas. W. Mobbis.. 

Judge. 


December 23,1948. 


226 Filed Jan. 10,1949. • 

JUDGMENT DISMISSING DEPENDANTS’ COUNTER¬ 
CLAIM UNDER RULE 56 P. R. C. P. 

Upon consideration of the motion of the counterclaim 
defendants, filed by John H. Bopst, Jr. and the Maryland 
Casualty Company on May 5,1947, for summary judgment 
in their favor with respect to the counterclaim of the Dis¬ 
trict of Columbia, and of the matters of record herein, in¬ 
cluding the pleadings, exhibits, and affidavits in support of 
and in opposition to the motion for summary judgment, and 
after argument of counsel for all parties, and in accordance 
with the opinion of the Court filed herein on the 23rd day 
of December, 1948, it is this 10th day of January, 1949. 

227 ORDERED, that the counterclaim filed herein by 
the District of Columbia be, and it is hereby, dis¬ 
missed with prejudice. 

By the Court: 


Jas. W. Mobbis, 





EXHIBITS 


( Printer's Notfc —Underscoring is used to indicate words and 
figures oi. the original exhibits which are typewritten or hand¬ 
written insertions in printed or mimeographed forms.) 

1 Filed Apr. 7, 1941 

D. C. EXHIBIT “A’’. 

U. S. Government Standard Form No. 23 
(Aa modified lov use the Dist. of Ccd.) 


THIS CONTRACT 

Entered into this 20th day of AUGUST. 1935 by the 
District of Columbia, a municipal corporation, herein¬ 
after called the District, and a corporation organized and 
existing under the laws of the State of 
JOHN N. BOPST, JR , 
a partnership consisting of 

an individual trading as THE INDUSTRIAL PIPING AND 


ENGINEERING COMPANY, of the city of BALTIMORE 




of one year sewage pumps, switchboards and other 


ment in Sewage Pumping Station and Grit Chamber Build 


’ in connection with a sewage treatment plant for the Dis- 
















for the consideration of the prices set forth 


in the Schednle of Prices herennto attached , in strict ac¬ 


cordance with * * * the general conditions, specifications, 
schednle of prices and drawings on file in the office of the 
Engineer Commissioner of the District of Colnmbia, all of 
which are made a part hereof and designated as follows: 


' tions and Addends Nos. 1 and 2 thereto. Contract Drawin 


and data snbmitted by the party of the second part, as re- 
qnired. by the **Form of Bid** and attached hereto nnder 

.. " “ j- 


Leer Com- 


and dra' 


now filed in the Office of the Eni 


2 The work shall be completed within one hundred 

and ninety-five (195) calendar days after date of 
receipt by contractor of notice to proceed with the work. 

Article 2. SPECIFICATIONS AND DRAWINGS.—The 
contractor shall keep on the work a copy of the drawings 
and specifications and shall at all times give the Engineer 
access thereto. Anything mentioned in the sx>ecifications 
and not shown on the drawings, or shown on> the drawings 
and not mentioned in the specifications shall be of like 
effect as if shown or mentioned in or on both. In case of 
difference between drawings and specifications, the speci¬ 
fications shall govern. In any case of discrepancy in the 
figures or drawings, the matter shall be immediately snb¬ 
mitted to the Engineer, without whose decision said dis¬ 
crepancy shall not be adjusted by the contractor, save only 
at his own risk and expense. The Engineer shall furnish 
from time to time such detail drawings and other informa¬ 
tion as he may consider necessary, unless otherwise pro¬ 
vided. Upon completion of the contract the work shall be 
delivered complete and undamaged. 
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Articles. ••• 

Article 6. INSPECTION.—(a) All material and work- i 
manship (if not otherwise designated by the specifications) 
shall be subject to inspection, examination, and test by I 
District inspectors at any and all times during manu¬ 
facture and/or construction and at any and aU places 
where such manufacture and/or construction are carried on. 
The District shall have the ri^t to reject defective material 
and workmanship or require its correction. Bejected work¬ 
manship shall be satisfactorily corrected and rejected ma- | 
terial shall be satisfactorily replaced with proper material ! 
without charge therefor, and the contractor shall promptly j 
segregate and remove the same from the premises. 

If the contractor fails to proceed at once with the re¬ 
placement of rejected material and/or the correction of 
defective workmanship, the District may, by contract or | 
otherwise, replace such material and/or correct such work- ' 
manship and charge the cost thereof to the contractor, or ; 

may terminate the right of the contractor to pro- ! 
3 ceed as pro'^ed in Article 9 of this contract. | 

(b) The contractor shall furnish promptly with¬ 
out additional charge, all reasonable facilities, labor and 
materials necessary for the safe €uid convenient inspection 
and test that may be required by the inspectors. All in- I 
spections and tests by the District shall be performed in j 
such manner as not to unnecessarily delay the work. Spe- i 
cial, full size, and performance tests shall be as described ; 
in the specifications. The contractor shall be charged with j 
any additional cost of inspection when material and | 
workmanship is not ready at the time inspection is re- j 
q^sted by the contractor. | 

(c) Should it be considered necessary or advisable by ' 
the District at any time before final acceptance of the | 
entire work to make an examination of work already com- j 
pleted, by removing or tearing out same, the contractor 
shall on request promptly furnish all necessary facilities, j 


labor and material. If such work is found to be defective 
in any material respect, due to fault of the contractor or 
Ms subcontractors, he shall defray all the expenses of such 
examination and of satisfactory reconstruction. If, how¬ 
ever, such work is found to meet the reqmrements of the 
contract, the actual cost of labor and material necessarily 
involved in the examination and replacement, plus 15 per 
cent, shall be allowed the contractor and he shall, in addi¬ 
tion, if completion of the work has been delayed thereby, 
be granted a suitable extension of time on account of the 
additional work involved. 

(d) Inspection of material and finished articles to be 
incorporated in the work at the site shall be made at the 
place of production, manufacture, or sMpment, whenever 
the quantity justifies it, unless otherwise stated in the 
specifications; and such inspection and acceptance, unless 
otherwise stated in the specifications, shall be final, except 
as regards latent defects, departures from specific re¬ 
quirements of the contract and the specifications and draw¬ 
ings made a part thereof, damage or loss in transit, fraud, 
or such gross mistakes as amount to fraud. Subject to the 
requirements contained in the preceding sentence, the in¬ 
spection of material and workmansMp for final acceptance 
as a whole or in part shall be made at the site. 

Article 7. MATERIALS AND WORKMANSHIP.— 
Unless otherwise specifically provided for in the specifica¬ 
tions, all workmansMp, equipment, materials and articles 
incorporated in the work covered by tMs contract are to be 
of the best grade of their respective kinds for the purpose. 
Where equipment, materials, or articles ^e referred to in 
the specifications as ‘‘equal to” any particular standard, 
the Engineer shall decide the question of equality. The 
contractor shall furnish to the Engineer for Ms approval 
the name of the manufacturer of machinery, mechanical 
and other equipment which he contemplates incorporating 
in this work, together with their performance capacities and' 
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other pertinent information. When required by the specifi¬ 
cations, or when called for by the Engineer, the contractor 
shall furnish the Engineer for approval full information 
concerning the materials or articles which he contemplates 
incorporating in the work. Samples of materials shall be 
submitted for approval when so directed. Machinery, equip¬ 
ment, materials, and articles installed or used without such 
approval shall be at the risk of subsequent rejection. The 
Engineer may require the contractor to dismiss from the 
work such employees as the Engineer deems incempetent, 
careless, insubordinate, or otherwise objectionable. 

Article 8. • • * 

Article 9. DELAYS—DAMAGES.—^If the contractor re¬ 
fuses or fails to prosecute the work, or any separable part 
thereof, with such diligence as will insure its completion 
within the time specified in article 1, or any extension 
thereof, or fails to complete said work within such time, 
the District, may, by written notice to the contractor, 
terminate his right to proceed with the work or such part 
of the work as to which there has been delay. In such 
event the District may take over, the work and prosecute 
the same to completion, by contract or otherwise, and the 
contractor and his sureties shall be liable to the District 
for any excess cost occasioned the District thereby. If the 
contractor's right to proceed is so terminated, the District 
may take possession of and utilize in completing the work 
such materials, appliances, and plant as may be on the site 
of the work and necessary therefor. If the District does not 
terminate the right of the contractor to proceed, the con¬ 
tractor sb«11 continue the work, in which event, the actual 
damages for the delay will be impossible to detenmne and 
in lieu thereof the contractor.shall pay to the District, as 
fixed, agreed, and liquidated damages for each calendar 
day of delay until the .work is completed or accepted, the 
amount as set forth in the specifications or accompanying 
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papers, and the contractor and his snreties shall be liable 
for the arnonut thereof: PROVIDED, That the right of 
the contractor to proceed shall not be terminated or the 
contractor charged with liquidated damages because of any 
delays in the completion of the work dne to nnforseeable 
causes beyond the control and without the fault or ne^' 
gence of the contractor, induding, but not restricted to, 
acts of God, or of the public enemy, acts of the Government, 
or the District, fires, floods,' epidemics, quarantine re* 
strictions, strikes, freight embargoes, and unusually severe 
weather or delays of subcontractors due to such 
4 causes: PROVIDED FURTHER, That the contrac¬ 
tor shall within 10 days from the beginning of any 
such delay, notify the Commissioners in writing of the 
causes of delay, who shall ascertain the facts and the ex¬ 
tent of the delay and extend the time for completing the 
work when in their judgment the findings of fact justify 
such an extension, and their findings of facts thereon shall 
be final and conclusive on the parties hereto. 

Article 10. • • • 

Article 16. PAYMENTS TO CONTRACTOBS.—(a) 
Unless otherwise provided in the specifications, partial 
payments will be made as the work progresses at the end 
of each calendar month, or as soon thereafter as prac- 
ticable, on estimates made and approved by the Engineer. 
In preparing estimates the material delivered at the site and 
preparatory work done may be taken into consideration. 

(b) In making such partial payments there shall be re¬ 
tained 10 per cent on the estimated amount until final com¬ 
pletion and acceptance of all work covered by the contract: 
PROVIDED, HOWEVER, That the Engineer Commission¬ 
er, at any time after 50 per cent of the work has been com¬ 
pleted, if be finds that satisfactory progress is being made, 
may make any of the remaining partial payments in full: 
AND PROVIDED FURTHER, That on completion and ac- 
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ceptance of each separate building, public work, or other di> i 
vision of the Contract, on which the price is stated separate- | 
ly in the contract, payment may be ma^ in full, including 
retained percentages thereon, less authorized deductions. 

(c) Ail material and work covered by partial payments 
made shall thereupon become the sole property of the | 
Government, but this provision shall not be construed as 
relieving the contractor from the sole responsibility for j 
the care and protection of materials and work upon whidi 

parents have been made or the restoration of any 
5 damaged work, or as a waiver of the ri^t of the 
District to' require the fulfillment of all of the terms 
of the contract ! 

(d) Upon completion and acceptance of all work re¬ 
quired hereunder, the amount due the contractor under i 
this contract will be paid upon the presentation of a proper¬ 
ly executed and duly certified voucher therefor, after the 
contractor shall have furnished the District with a release, 

if required, of all claims against the District arising under ! 
and by virtue of this contract, other than such daims, if ! 
any, as may specifically excepted by the contractor from i. 
the operation of the release in stated amounts to be set ! 
forth therein. j 

■ ! 

5 SCHEDULE OP 'PBICES 

Item No, Item and Bid Prices " Amount | 

la One sewage pump, 80 ULg.d., | 

NINE THOUSAND, FIVE HUNDRED 

DOTjLARS , lump sum. $- 9.500.00 

lb Two sewage pumps, 60 m.g.d., 

THIRTEEN THOUSAND. SIX HUNDRED 

DOLLARS, lump sum.... 13,600.00 ^ 

Ic One sewage pump, 40 m-g.d., i 

FIVE THOUSAND, THREE HUNDRED 
AND Flb^rY DOLLARS, lump sum. 5,350.00 ' 





FIFTY DOTJJVBS, lump 


2b Two syncdironons motors and direct-connected 
exciters for each 60 m.g.d. pump, 

FIFTEEN THOUSAND DOLLAB& lump 

sum. 15,000X0 

2c One synchronous motor and direct-connected 
exciter for 40 m.g.d. pump, 

FIVE THOUSAND, FOUB HUNDRED 
DOLLABS , lump sum. 5,400.00 

3 Sewage pump discharge valves and piping, 

SIXTEEN THOUSAND, FIVE HUNDRED 
DOLLARS ; lump sum. 16,500.00 

4 Auxiliary pumps and piping, 

TEN THOUSAND, FIVE HUNDRED AND 

DOLLARS, lump sum.. 10,550.00 


5 Main switchboard,' 

SIXTY-ONE THOUSAND, NINE HUN¬ 
DRED DOLIjARS, lump sum_1. 61,900.00 


6 Gnt chamber switchboard, 

SEVEN THOUSAND, NINE HUNDRED 
DOLIjARS , lump sum... 7,900.00 

6 DATA FILED WITH BID 


The undersigned bidder guarantees that each of the 
main sewage pumps, the unwatering pump and the sump 
pump will deliver its rated volume -of sewage against the 
rated head continuously at the guaranteed overall efficiency 
under the specified operating conditions, and that at other 
conditions of head, it will conform closely to the following 
data and the accompanying curves and drawings. 
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The main sewage pmnps, motors and o&er equipment 
will (inform to the following data and accompanying carves 
and drawings. The bidder shall insert data called' for 
in the following taholations. , = ; • 

Sewage Pnnip Data : ' * ^ 


Beference Nmnber 

80 ni.g.d 60 ni.g.d. 

40 m.g.d. 

Maker’s Name 

Moms Machine Works 

*Gaaranteed capacity at 

rated head (22 ft.) g.pjn. 

56,000 

42,000 

28,000 . 

Capadty at maximnm head, 
(25 ft.) g.pjn. 

45,000 

'34,000 

■^22,500 . 

Capacity at minimam head, 
(18 ft) g.pJDD. 

65,000 

49,000. 

32,500 

Capacity at 24 ft head. 




g.pjn. 

50,250 

35,700 

25,000 

7 Capacity at 20 ft 




head, g.pjn. 

60,000 

45,000, 

30400 

Smallest diameter of 

saction opening, inches 

42 inches 

36 inches 

30 inches 

Diameter discharge opening 
at valve, inches 

48 inches 

42 indies 

36 inches 

Smallest diameter of main 
drive shaft, inches 

* ■ 

8 inches 

7 inches 

6 inches 

Speed of pomp, r.pjn. 

257 

300 

- 360 

Shnt-off head, ft 


34 

31 

Shnt-off power, fall 



^ . 

-speed, h.p. - 

340 

260 

173 

Nomber of throst bearings 



X. 

Type of 

motor thmst bearing Blingsbary Elngsbary Bjngsbary 

Type of other thmst 
bearings, if any 

None 

None 

None 

MATiTmitn load on motor 

thmst bearings 

9,000 

6,800 

5,300 


* For definition of **head** see Section 1.1 of these Specific at i ons . 





Maxunmn load on other 

thmst bearings, if any None None None 

Gnaranteed overall efficiency 
of pump and motor at rated 

head and capacity (22 ft.) 86.541 86.286 84.807 

Estimated overall efficiency 
of pnmp and motor at. 

maximum head (25 ft.) 80.750 79.632 77.740 

Estimated overall efficiency 
of pnmp and motor at 

minimnm head (18 ft.) 82.680 82.011 . 81.483 

Estimated overall efficiency 
of pnmp and motor at ■ 

24 ft head 84.758 82.639 8L012 

Estimated overall efficiency 
of pnmp and motor at 

20 ft head 86.468 85.320 83.847 

Wei^t of stationery 

parts, lbs. 35,300 , 27,500 21,000 

Wei^t of impeller and 
pnmp shaft assembly, not 
indnding intermediate shaft, 

lbs. 2,800 2a00 1,600 

Wei^t of largest piece, lbs. 23,500 . 18,000 13JL00 

Synchronons Motor Bata 
Reference Nnmber 80 

Mannfactnrer Electric Machir 
Rated horsepower 
Type of starting 
Speed, r.pjn. 

Motor efficiency (conventional 
efficiency as described in 
latest A.LE.E. Standards) 

Pnll load, LO power factor 95.4 
Three-qnarters load, 

LO power factor 94.! 


400 300 

Part' “Windini 
257 300 


80.750 

79.632 

77.740 

82.680 

82.011 

.81.483 

84.758 

82.639 

8L012 

> 

86.468 

85.320 

83.847 
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Half load, 1.0 power factor . 93.5 • 93JL 92.4 
8 Beference Number 80 m.g.d. 60 nLg.d. 40 m.gd. 
Motor excitation 


current, amps. 

Full load, LO power factor 

23 

16 

< 

il¬ 

Three^arters load, 

1.0 power factor 

21 

15 

ls 

Half load, 1.0 power factor 

18 

13 

11.5 

Motor starting conditions 
at the main bus 

Initial inrush-amps, 
per phase 

105 

105 

105 

Tnitiftl inrush-power 
factor 

16fc 

16^0 

. 16fo 

Maximum current during ‘ 
starting cycl^ amps. 

• 

- 

- 

per phase 

312 

265 

1^ 

Maximum increment current 




during starting cycle, 

. • 

.... 


amps, per phase 

, 99 

105 . 

105 

Pull-in torque—^percent of 




full load 

100 

ioo. . . 

100 

Pull-in kva.—^percent of 
fuUload 

280 . 

270 

280 

Bated capacity of exciter, kw. 

_3 , 

• • 


Weight of stationary 




parts, lbs. 10,900 

8,700 

5,4^0 

Weight of rotating parts, 




inch shaft, lbs. 

6,000 

4,300 

2,700 

Inside diameter motor base, 
inches 

_64 

54 

44 

Outside diameter motor base, 
inches 

86 ' 

74 

64 

Overall height of motor, 
including exciter, in. 

92 

82 

80 
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Overall hei^t of motor, not 
indnding exciter, in. 59 ^ 52 50 

Projection motor shaft below ' 
base, in. 14 12 12 

33 GENEBAL CONDITIONS. 

35 17. Liquidated Dannages :—The Contractor will be 

charged with liquidated damages, which are hereby 
fixed at $50.00 for each calendar day of delay as indicated 
in Article 9 of the contract (Form No. 23).. 

1 . SPECIFICATIONS. 

Note: The parts of these specifications which are 
of a general character are numbered with Boman numerals. 

The parts which refer specifically to the Items under which 
the several classes of work are to be done and paid for, are 
numbered with Arabic numerals and decimals. The num¬ 
bers to the left of the decimal point are the Item numbers. 
The numbers to the right of the decimal point are the serial 
numbers of the sections of the Items. 

Section L Location and Work to he Done .—^The work 
herein specified to be done consists of furnishing electric- 
motor-driven centrifugal sewage pumping units and ap¬ 
purtenants with switchboards and electric control acces¬ 
sories and fnatftlliTig the same upon foundations erected 
under another contract, and furnishing and installing pipe, 
valves and auxiliary equipment in the sewage pumping sta¬ 
tion built under another contract at Blue Plains in the Dis¬ 
trict of Columbia. 

The work to be done also includes furnishing and in¬ 
stalling a switchboard and electric control equipment in the 
grit diamber superstructure located near the sewage pump¬ 
ing station. 

• •••••••• 
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2 . Section 111, Work of Contractor, —^The CJontractor 

shall furnish pumping units complete with motors, 
direct-connected exciters where required, starting and con¬ 
trol equipment, control devices, suction piping, discharge 
piping and valves; vacuum priming system, including du¬ 
plicate tanks, duplicate vacuum pumps with manual;and 
automatic control and piping; compressed air system with 
compressed air tank, air compressors, piping and control 
valves; unwatering pump with motor and controls, suction 
and discharge piping; sump pump for the sewage pumping 
station with motors and controls, suction and discharge 
piping; switchboard for sewage pumping station, switch¬ 
board for grit chambers; bolts and nuts or other material 
for anchoring machinery or for supporting parts of equip- | 
ment from the structures, preliminary drawings and data, I 
construction drawings, and record drawings. | 

Section V, Acceptance Tests. —^The Contractor guaran- ! 
tees that all machinery, equipment and devices will conform 
to the specifications and with the x)erformance data sub- i 
mitted with his bid. The motors and exciters of the sewage 
pumping units shall be tested at the factory to determine - [ 
their characteristics. - 

Tests for capacity, e^dency and fitness shall be con- > 
ducted after installation at the sewage pumping station. 
These tests shall be under the supervision of the Engineer, 
but the necessary labor shall be furnished by the Contractor. ! 
The resulting data shall be available to botii the Contractor 
and the Engineer. 

Electric current for testing will be furnished by the Dis¬ 
trict and will be measured by one or more suitable meters. | 
Motor efSdendes as determined by the manufacturer’s tests 
shall be accepted as accurate in the computation of pump | 
performance. i 

3 Water or sewage will be furnished by the District | 
and measurement of the rate of pumping will be by 
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the raw sewage meter furnished by the District as part of 
the equipment of the plant and shown on the contract 
drawings. 

Suction and discharge heads will be measured by mano¬ 
meters or water column as described in another section of 
these Specifications. The unit weight of water or sewage 
«h?tn be taken as 62.5 pounds per cubic foot. 

These acceptance tests shall be conducted on the com¬ 
plete pumping equipment and control apparatus after in¬ 
stallation, to determine, (1) efficiency and capadty, and (2) 
the general fitness of the entire installation for the service 
intended. 

Each unit shall be run and tested individually to deter¬ 
mine the rate of discharge, electric power input and effi¬ 
ciency at various head^ for comparison with the perfor¬ 
mance data submitted with the bid. Variation in the total 
head pumped against, in Increments of about 2 feet, be 
, effected so far as is practicable, by varying the suction well 
level and by throttling the discharge pipe, and each unit 
shall be run under each condition of head so produced for a 
sufficient length of time to permit accurate measurements 
of rate of discharge head and power input. 

^e pumping units shall be operated, also in groups of 
two or more at the same time and continuously for not less 
than 24 hours, records being kept, to determine whether or 
not the units maintain capacity and efficiency, and'observa¬ 
tions made to detect any overheating of motors or bearings, 
misalignment of shafts or any other defects in any of the 
equipment. 

• In case any defects are noted in any tests, they shall be 
corrected and the test repeated until a satisfactory test is 
obtained. 

In case of failure to show the efficiency, capacity and 
ability to handle sewage guaranteed by the Contractor, and 
as indicated by performance data submitted with his bid, the 
Contractor shall, at his own expense, modify, replace or 
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m imi!§ until ^ 

and aBiUt^ td ^dlB $^¥§ 1 ^ afg r^gd: Vt the 
ife iinaldS td bring tH§ Bmts tip 16 filfe gdhrhh^bd dffiadni^ 
dajphciljr; tod ability to hah^d SeWhg^ the lihits ihay fee 
jected aiiid the Gbhtrhctdf ^hhll then ir^bi^e hhd i^lmfh 
tibe macAinery at his own expense and repay the District in 
full any sums which may have been paid under the terms of 
this bbhtfkct for the feqiiifmeiit 'so ibjebted. 

Provision is made in S^tiell 33b by which the District 

may accept units deficient within certain limits at a reduced 

\ 

price. 

The feeWagi ffilffipifig Statibh sMtehbddrd dhd ffl8 grit 
chamber switchboard ehall fee completely as^efifeldd at the 
factofj^ Sf &e ihahufactufer aid tested for ali^ment, ac¬ 
curacy of dimensions and o^ratioh o^ automatic control 
equipment 

After installation of the switchboard has been completed 
acceptance fCsts shall be rriade By the 9diilrikct6r finder the 
supervision of the lingmeef. TfeCsb te^ will fee bf a 
nature io ^fefy the Shgineer iMt dli ^mpmeiit ffifiiished 
meets ^e purpose and intent of the Sj^ifications and that 
none of the equi^ent is defective electrically or me^iani- 
cally. 

The tests shall include application of normal voltage be¬ 
tween conductors and between all ungrounded conductors 
^d gfibfihd and by thb Oj^iatibn bf fill equi^Chi hither 
Ijf nd^l bpeffiHoh br fej^ tCfit. 

After cbhipletidii of the testfij all equij^eiit #ill fefi gif6n 
fi Ittdajr cbfitiniiofis bpef atiilg tfi^; 

Any d§f ectfi or bmissibhs fippefiring during tfie fic6§^tfihde 
tests ^iall be rectified at the eipensfi df the CbutfactBi* Be= 
fore final payment is made for this itezfi: 

•^he Obntfficibr hhall dembhfitrate the ficCeptfibility of the 
eqfii^ent other thfih the main sCiffige ptmips aiid fivritbh- 
bbard fey operating each unit fit laifid bfipamijr for fi 
siifficieht period bf time tb iilfike iibie tindCr the Supfiffisibu 


of the En^eer of the capacity to perform the specified 
duties within the guaranteed requirements for power and 
without evidence of mechanical or electrical defect. Any 
defects or omissions found during the period of accept^ce 
tests shall be rectified at the expense of the Contractor, 

4 Section XI. Payment. —^Payments will be made in 

accordance with the following schedule: 

Forty (40) per cent of the lump sum contract' 
price for each item will be paid when the material 
included in that item has l^n completed and de- ' 
livered at the site of the work. 

,5 Thirty (30) per cent of the lump sum contract 

price for each item will be paid when the equip¬ 
ment included in that item has been installed in the 
sewage pumping station or grit chamber super¬ 
structure. 

The remaiuing thirty (30) per cent of the lump . 
sum contract price for each item will be paid on the 
completion of satisfactory acceptance tests of the 
equipment included imder that item as contem¬ 
plate by these specifications. Acceptance tests 
may be delayed ninety (90) days by reason of other 
construction work. 

• • • • • • • • 

Section XIa. Adjustment of Price for Deficiency in Test 
Efficiency. —^In case the Contractor is unable to bring the 
main sewage pumping units, or any of them, up to the guar¬ 
anteed eflSciency and the deficiency does not exceed five units 
of percentage, then the District may, at its option, accept 
the deficient pumping unit or units at a reduced price to be 
determined as follows: 

In case the efficiency of the 80 m, g. d. pumping unit is 
found on test to be deficient, a sum small be deducted from 
the contract prices under Items la and 2a which shall be 
computed at the rate of three thousand dollars ($3,000) per 





unit of percentage deficiency by which the test overall 
efficiency falls below said guaranteed overall effidency. For 
example, if the guaranteed overall efficiency were 80% and 
the test overall efficiency were 79%, $3,000 would be de¬ 
ducted from the contract price. 

Similarly, in case the efficiency of either of the 60 m. g. d. 
pumping units is found on test to be deficient, the amount 
of deduction from the contract prices, under Items lb and 
2b shall be computed at the rate of twelve hundred dollars 
($1,200) per unit of percentage deficiency of the test over¬ 
all efficiency from the guaranteed overall efficiency for each 
unit so deficient. 

Similarly in case the efficiency of the 40 m. g. d. pumping 
unit is found on test to be deficient, the amount of deduction 
from the contract prices under Items Ic and 2c shall be 
computed at the rate of twelve hundred dollars ($1200) 
per unit of percentage deficiency of the test overall efficiency 
from the guaranteed overall effimency of that unit. 

Section Xlb. Adjustment in Price for Deficiency in Ca¬ 
pacity ,—^In case the Contractor is unable to bring the main 
sewage pumping units, or any of them, up to the rated 
capacity at rated head and the deficiency does not exceed 
ten per cent (10%) of said capacity, then the District may, 
at its option, accept the deficient unit or units at a reduced 
price determined as follows: 

* For each pumping unit which is deficient in capacity, a 
sum shall be deducted from the contract prices which shall 
be computed at the rate of one thousand dollars ($1,000) for 
each million gallons per day by which the tested capacity 
falls below the rated capacity at the rated head. 

5b SEWAGE PUMPING UNITS. 

Section IJ. General Description ,—^It is the intent of the 
specifications that in all particulars the workmanship, meth¬ 
od and materials of construction shall conform to the best 





petite Mghe§t it&n^rd bf f]^e iht§ .iiMl§ 

as loriiiabed ^lau be cW^ete IS ^ ana mif 

to rnik 

All pttHS ^ sd j^^HidEed ks id 

have liberal strength, stabilit^r ted §tiSS§s5 and lb ^ ES- 
jj^eeiaE^r tempted fbr WdfM lb Eb dtee: Aihplb Irbbm §6all 
be provided let isdpeeiite, tepSit* ted adjn§teedl: 

- The fbddWing spe^efttibhe kH to bdll spbcihl EtlbEkoE 
t© efertain featttreg btii db ddt phiT^ii te bbvfer Sil dbtailb 
entering inte the design bi the pteipih^ tihit§. 


• The se'vrage purging nnits to be fnniished are fdr fegdlar 
seiriee m bandUTtg sewage at Ihe prdpbsed sei^age panip=- 
ing statite pnmpiiig frdm a snetien well and distehrgihg 
thrdngh separate discharge pipes into a eofiiihon channel at 
ijae grit ehteabers; The fhimps shall be arranged to bfe Start¬ 
ed and stopped nofmtej bj mahnallf operated controls al 
the switchboard but shall also be arranged to be Stopped 
by antomatic protective devices: The pumps shall be able 
to operate without interruption or reductioh of efl^iettCy 
eansed by materials eohtained in sewage. 

4 * 4 • . • 4 4 4 4 


7 Section Suction Inlet €'astinps .—The Sewage 

pumping units shall inclnde a suetion inlet easting for 
each pi^p commenemg with a bell-month sOetion at eh -9 of 
su^ diameter _^t it ean be inserted trough the opening 
shown oh the drawings.- This easting shall be subdivided 
or otherwise ^ e^struc^ that the pump ean be installed 
with the suction inlet pipe casting in position suspended 
from the pump and the opening between the inlet casting 
in the floor of the station shall be elOsOd by concrete as 
shown on the contract drawings. This concrete will be 
placed by teother contraclor; TOe piacmg of the shciibn 
inlet castings and supporting same dhrihg the placing of 
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'visions of Section 5 of the 8pe<dfications of the aforesaid 
contract 

By order of the Board of Commissioners, D. C. 

/S/ G. M. THOBNETT, 

Acting Secretary to the Board. 
Official copy fnmished 

Auditor 

G.A.O. 

Dis. O. 

EJ), 

Dir. of San. Eng’r’g. 

Sewage Treatment Plant 
Capt Shingier 

Fed. Emer. Adm. Pub. Works (Though Capt Shingier) 
Industrial Piping & Eng’r’g. Co. 
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Kled June 3,'1941 
D. C. EXHIBIT “F”. 

2 ADVEBTISElpINT. 

Office of the CJommissioners, D. C. 
Commissioners, D. C. Washington, July 16, 1937. Sealed 
proposals wUl be received in Boom 509, District Building 
until 2KX) pjn., August 4, 1937, and then publicly opened 
and read, for Furnishing and Installing Main Sewage 
Pumps at the District of Columbia Sewage Treatment 
Plant, Blue Plains, D. C. 

A more complete desciiption of the work and full in¬ 
formation for bidders is given in the drawings, specifica¬ 
tions, and in other contract papers, which may be obtained 
at Boom 427, District Building upon deposit of a certified 
check payable to the Collector of Taxes, D. C., in the sum 
of $25.00 to insure return in good condition. Not more 
than three complete sets of drawings, specifications and 
contract papers will be furnished to any one general <»n- 
tractor. 


SCHEDULE OP PBICES. 


Item Approx. Item and Unit 
No. Quantity Bid Prices 

la One Sewage Pump 80 m.g.d. 
Sixteen Thousand Eisrht Hun¬ 


dred and Sixtv Dollars each 


lb Two Sewage Pumps 60 m.g.d. 
Twelve Thousand Four Hun¬ 


dred and Fiftv-Ehsrht Dollars 


Unit Price Amounts 

















Ic One Sewage Pump 40 m.g.(L 
Thirteen Thonsand Two Hun¬ 
dred Dollars each 
2 Miscellaneous Construction 
Ten Thousand Six Hundred and 


13,200.00 


Seventy-Five Dollars lump sum 


The TnAiTi sewage pumps, motors and other equipment 
will conform to the following data and accompanying 
curves and drawings. The bidder shall insert data called 
for in the following tabulations. 

Sewage Pump Data 

Beference Number 80 m.g.d. 60 nLg.d. 40 uLg.d. 

Maker’s name , Worthington Pump & Machinery 


Corporation 


•Guaranteed Capacity at rated 
head (22 ft.) g.pjn. 56,000 42,000 28,000 

Capacity at maximum head, 

(25 ft) g.pjn. 45,300 34,000 22,650 

9 Capadty at minimum 

head, (18 ft) g.pjn. 66,800 50,200 33,400 

Capacity at 24 ft head g.pjn, 49,200: 36,900 '24,600 

Capacity at 20 ft head g.pjn. 62,000 

Smallest diameter of suction A 

opening^ inches 42^ 

Diameter discharge opening at 
discharge flange, inches ' 

Smallest diameter of main Approx 
drive shaft, inches 5*^ 

Speed of pump, r.pjn. 257 

Shut-off head, ft 34 

Shutoff power, full speed, h.p. 437 

* For of **head** see Section 1.1 of these Specifications. 


46,500 31,000 
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Number of- thrust bearings One One . One 

Type of motor thmst 

bearing Kingsborj Eon^bnry Kingsbury 

Type of other thrust bearings, 
if any — — — 

Maximum pump load on Less than Less than Less than 


Maximum load on other thrust 




bearings, if any — 

Ghiaranteed overall efficiency of 
pump and motor at rated head 
and capadty (22 ft) 80^% 

79.3% 

78.6% 

Estimated overall efficien<7 of 
pump and motor at maximum 
head (25 ft) 

77i% 

76.3% 

75.7% 

Estimated overall effidency of 
pump and motor at minimum 
head (18 ft)- 


74.8% 

74.2% 

Estimated over^ ^ciency of 
pump and motor at 24 ft 
head 

79J6 

78% 


Estimated overall efficiency of 
pump and motor at 20 ft 
head , 

78.8% 

. 77.9% 

■ 

• -* * ' i 

, , ■ 1 

77.4% i 

Wei^t of stationary 
parts, lbs. 21,000 

18,000 

• ! 

i4aoo 

Weight of impeller ^d pump 
shaft assembly, including 
intermediate shaft lbs. 6,200 

4,800 

1 

.. ! 

-A4W- ! 


Weight of largest piece, lbs. 10, 


7,400 5,500 


Wei^t of motor rotating parts 
as reported by Electric Maehin- 
i ery Mfg. Co^ lbs. 6000 


4300 


2700 







41 


GENERAL CONDITIONS 


43 17. Liquidated Damages, —^The Contractor will 

be charged with liqTiidated damages which are here¬ 
by fixed at l%irty Dollars ($30.00) for each calendar day of 
delay as indicated in Article 9 of the contract (Form No. 23). 

« • • • • • • • 

1 SPECIFICATIONS. 

. Section I, — Location and Work to he Done. —^The work 
herein specified to be done consists of famishing and in¬ 
stalling four (4) centrifagal sewage pomps on the founda¬ 
tions now existing or as modified by the Contractor, and 
the connection of these pomps to the existing motors, dis¬ 
charge and suction piping, priming systezh, and controls 
to form pumping units complete in all details and ready 
to operate. This work is to be done in the Pumping Station 
of . the District of Columbia Sewage Treatment Plant lo¬ 
cated at Blue Plains, D. C., the building, piping, switch¬ 
board, main sewage pump motors, priming system, and 
auxiliaries of which have been completed under other 
contracts. 

Section II. — Present Conditions. —^The attention of the 
Contractor is called to the fact that four (4) main sewage 
pumps were installed in this station under a previous con¬ 
tract but have been or will be removed as described in Sec¬ 
tion XilL The pumps called for under this contract shall 
be installed in the same location as the former pumps and 
shall be designed to operate satisfactorily in connection 
with the equipment now installed. 

In the several sections following, certain data have been 
compiled to indicate the essential characteristics of the 
more important items affecting the pump installation. The 
Contractor should verify all details at the site of the work 
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by personal inspection, and shall be responsible for fully 
checking all features and adapting his work accordingly. 

• •••••••• 

4 Section IX. — Work of Contractor. —The Contractor 
shall furnish the main sewage pumps including a com¬ 
plete oiling system: lubricating and sealing water system: 
alterations to existing suction and discharge piping, if re¬ 
quired: bolts and nuts or other material for andioring 
machinery or for supporting parts of equipment from the 
structure: preliminary drawings and data, construction 
drawings, and record drawings. 

• • • • • • • • 

5 Section XI. — Acceptance Tests .—• • • 

In case of failure to show the efficiency, cap^ty 
and ability to handle sewage guaranteed by the Contractor, 
. and as indicated by performance data submitted with his 
bid, the Contractor shall, at his own expense, modify, re¬ 
place or rebuild units until the guaranteed efficiency, capa¬ 
city and ability to handle sewage are reached. If the Con¬ 
tractor is unable to bring the units up to the guaranteed 
efficiency, capacity, and ability to handle sewage, the units 
may be rejected and the Contractor shall then remove and 
reclaim the machinery at his own expense and repay the 
District in full any sums which may have been paid under 
the terms of this contract for the equipment so rejected. 

Provision is made in Section XVIIa and XVIIb by which 
the District may accept units deficient within certain limits 
at a reduced price. 

• • • • • • • • • 

8 Section XVII. — Payment. —• • • (See Section XI of 

Bopst’s contract, D. C. Exhibit “A”, supra, App. p. 74.) 

• •••••••• 








Section XVIla,—Adjustment of Price for Deficiency in 
Test Efficiency, —• • • (See Section XIa of Specifications of 
Bopst’s contract, D. C. Exhibit “A”, supra, App. p. 74-5.) 


9 - Section XVIIh.—Adjustment in Price For Defi¬ 

ciency in CapcLcity, —* * * (See Section Xlb of Speci¬ 
fications of Bopst’s contract, D. C. Exhibit “A”, supra, 
App. p. 75.) 


Section XXV,—Time of Performance, —Item No 


10 __ 

lb for furnishing two (2) sewage pnmpsy 60 m.g.d., 
to be completed within two hundred and eighty (280) cal- 
endar days after date of receipt by the contractor of notice 


. All work to be completed within three hundred and fifty 
(350) calendar days after date of receipt by the contractor 
of notice to proceed with the work. 


SEWAGE PUMPING UNITS 
Section lA—General Description, * 


The sewage pumping units shall be suitable in direction 
of rotation, size and arrangement of suction and discharge 
openings for operation in the locations shown on the draw¬ 
ings. The intent of the specifications is that this Contractor 
shall supply all necessary increasing castings and reducing 
castings or adapting pieces, and make all alterations in 
the present foundations and piping necessary to install 
the pumps in the existing setting to provide complete 
pumping units ready to operate. 


Section lA—Suction Inlet Castings, —A suction in¬ 
let casting for each pump has been installed under a 






previons contract. These castings ecmunence with a bell- 
mouth section at elevation -9.0, and terminate in flanged 
ends, faced and drilled as shown on the contract drawings. 
The Contractor shall msx)ect the suction inlet castings now 
in place and make the necessary field measurements and be 
responsible for the accurate connection of his installation 
to existing work. 

The Contractor, may, at his option, line up, levd. up, 
modify or replace the existing suction inlet castings, sub¬ 
ject to prior approval of the Engineer; l«it such modification 
or replacement shall preserve the general shape and di¬ 
mensions indicated, and the cost of such changes shall be 
included in the prices stated for Items la, lb, and Ic. 


16 MISCELLANEOUS CONSTRUCTION. 

Section 2.1.—Work to be Done .—^Under Item 2 the 
Contractor shall furnish all the materials, tools, equipment, 
and labor necessary to connect up the main sewage pumps 
to the equipment now installed and necessary for the opera¬ 
tion of the pumping units. In general, this work shall in¬ 
clude: alterations to the existing pump supports, if re¬ 
quired: connection of discharge and auxiliary jnping and 
controls: aligning pump motors: restoring electrical con¬ 
nections to motors and controls: rmoving and rejflacing 
such removable panels and floor slabs as may be required to 
place pump parts into their required position: removii^ 
and replacing such sections of the walkway or other fixtures 
as may be necessary to complete work required under this 
contract: repairing damage done by said Contractor to 
existing structures and equipment, if any; painting and 
touching up: and cleaning up so as to leave the site of the 
work in its original condition. 
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Section 2J2. — Foundations ,—The present concrete pedes¬ 
tals and anchor bolts may be used as foundations for the 
new pumps but the Contractor, at his option, and subject 
to approval by the Engineer, may remove or alter the pres¬ 
ent foundations and install new concrete pedestals and 
anchor bolts. New pedestals, if installed, shall be securely, 
anchored to the floor and adequately reinforced. 

Section 2 , 3 , — Concrete ,—If any patching or replacing of 
present concrete or providing of new concrete is required 
for the installation of the pumps and work incidental there¬ 
to, the Contractor shall do such patching or replacing or 
shall provide and place new concrete under this item. 

The materials used, methods of handling and finishing 
shall be in strict accordance with the standard concrete 
specifications of the Engineer Department of the District of 
Columbia. All concrete shall be Class CC as described in 
the above specifications. Grouting shall be done with a 
mixture of one part cement to one part of sand, the sand 
being passed through a No. 8 sieve. 

The approval of the Engineer shall be obtained before 
any concrete work is done and, if reinforced concrete is to 
be used, bending and placement drawings shall be submitted 
for approval before proceeding with the work. 

Section 2 . 4 . — Piping .—^The Contractor shall connect the 
main sewage pumps to the existing suction inlet castings 
and to the discharge pipes. In order to adapt the present 
discharge piping to the dimensions of the new pump, the 
Contractor may make minor alterations in the existing 
piping between the pivot valves and the pump casings 
provided the general size and character of the installation 
is unchanged, and provWed further that detailed drawings 
of the proposed changes are submitted to and approved by 
the Engineer, in writing, before installation. 

The Contractor shall connect the pumps to the existing 
vacuum priming system in such a manner that the pumps 











can be mamtamed continnously primed when not running, 
and removal of the ftir accumulated within the pump can 
be accomplished while the pump is in normal operation, if 
the pump operating characteristics permit.. If the pump 
construction and riiaracteristics do not permit vacuum 
connection to be maintained while the pump is running, the 
Contractor shall furnish the necessary additional control 
devices to make a complete automatic, manually-supervised 
system. 

The Contractor shall dismantle and remove from the 
premises any portion of the existing flushing water system 
which is not required or used in his installation as provided 
in Section 1.3. 

17 Section 2^.—Electrical Work .—The present mo¬ 
tors shall be disconnected and moved off their foun¬ 
dations so that pump impellers and shafting may be in¬ 
stalled through the pit opening in the motor room floor. 
The motors shall be reset, connected to the pump shaft, and 
all motor leads and wiring reconnected. A differential 
pressure switch is provided for each pump with "^ring 
connected to operate a signal light on the operating front 
of the switchboard. The differential pressure switch shall 
be connected to the upper end of the suction casting below 
the pump and to the upper side of the pump casing, in a 
section not exposed to discharge pressure so as to show 
by operation of the switch when .the pump is primed re¬ 
gardless of the level in the suction well or the vacuum or 
pressure which is causing the pump to be primed. All con¬ 
nections to pump, adjustment for proper operation and 
adjustment of the pump discharge valve controls shall be 
done by the Contractor but any alterations to existing 
equipment shall be made by the District 


Section 2.6 


• • • 




Filed Aug. 17,1942 ' - 

D. C. EXHIBIT 

.September 1, 1937. 

Maryland Casualty Company, . ^ 

Bonding Department, 

Baltimore, Maryland. 

Gentlemen: 

Please be advised that the District of Columbia proposes 
to make final payment on the work of the Industrial Piping 
& Engineering Co. on Unit #3 of the Sewage Treatment 
Plant, in connection with D. C. contract No. 12337. 

The four main sewage pumps (Items la, lb, and Ic) were 
formally rejected by the District under date of April 30, 
1937 and no credit is being allowed the contractor on ac¬ 
count of these items. 

Final payment to the contractor will.amount to the net 
of $13,945.00 after the deduction of $6,000 on account of 
liquidated damages resulting from 120 days delay in the 
completion of the contract. 

I would be pleased to have any comment which you may 
wish to offer as to the release of this final payment. 

Very truly yours, 

D. G. SHINGLEB, 

Oapt, Corps of Engineers, U. S. 
Army, Assistant Engineer CJom- 
missioner, Dl C. 


DGS/fsm 





r Piled Aug. 17, 1942 T 

MARYLAND CASUALTY COMPANY 

Silliiiian Evans, President 
Baltimore 

BONDING DEPARTMENT 

Bertrand H. 

Vice-Preadent - Dinector 

- . V ’ ■ ■ 

E. Kemp Cathcart 
Assistant Director—Claims 
Geo. W. Dexter, Manager 
Contract and Judicial Claims 

September 10, 1937 

D. G. Shingler, Captain , 

Corps of Engineer?, U. S. Army, " 

Assistant Engineer Coirnnissioner, D. C., 

Washington, District of Columbia 
Dear Sir: 

Sewage Treatment Plant Contract No. 12337 
Industrial Piping and Engineering Company 
Our Claim 229-37-Cont. & 337-36-Cont. 

We certainly appreciate your letter of September 1, which 
will be called to Mr. Dexter’s attention, he having handled 
the Industrial Piping and Engineering Company’s con¬ 
tracts, when he returns from his vacation next Monday. 

Yours very truly, - 

/s/ R. W. Allnutt, Jr., 
Attorney. • 






■ >. 
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Filed Aug. 17, 1942 

September 17, 1937. 

Maryland Casualty Company, 

Baltimore, Md. 

Attention Mr. George W. Dexter. 

Gentlemen: 

Further reference is made to my letter of September 1st 
relative to final payment to the Industrial Piping Engineer¬ 
ing Company for work performed under D. C. Contract No. 
12337—^your claims 229-37 and 337-36. 

Under date of September 10th you indicated that a reply 
could be expected upon return of Mr. Dexter. Thus far I 
have had no word from you. 

In order that proposed payment to the contractor may 
not be further delayed, I would appreciate prompt receipt 
of a comment from you. 

Very truly yours, 

D. G. SHINGLER, 

Capt., Corps of Engineers, U. S. Army, 
Assistant Engineer Commissioner, D. C. 

DGS-s 

Filed Aug. 17, 1942 

MARYIAND CASUALTY COMPANY 

Silliman Evans, President 
Baltimore 

BONDING DEPARTMENT ^ 

Bertrand H. Bratney 
Vice-President - Dire<^r 

E. Kemp Cathcart 
Assistant Director—Claims 
Geo. W. Dexter, Manager 
Contract and Judicial Claims 
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September 18th, 1937. 

229-37-Contract 
U. S. A. 

INDUSTRIAL PIPING & ENGINEERING CO. 

337-36-Contract 
District of Columbia 

INDUSTRIAL PIPING & ENGINEERING CO. 

Captain D. G. Shingler, 

Assistant Engineer Commissioner, 

District of Columbia, 

Washington, D. C. 

Dear Sir: 

We beg to acknowledge your letters of September 1st and 
17 th, and in reply, request that payment be made to the 
Industrial Piping & Engineering Company. I understand 
that it is already understood that the payment will be ac¬ 
cepted by them under protest for reasons outlined in their 
correspondence. 

Thanking you for your prompt attention, I am. 

Very truly yours, 

/s/ Geo. W. Dexter, 

Manager, 

Contract & Judicial Claims. 


• •••••• 


GWD :PMH 








D. C. EXHIBIT 
FUed Ang. 17,1942 . 

Onr Quotation No. 340-37 
WOETHINGTON PUMP AND MACmNERY 

CORPORATION 
601 Thirteenth Street, N. W. 

Washington, D. C.^ 

August 3, 1937 

Ref: Pumping Equipment 

D. C. Sewage Treatment Plant 
Blue Plains, D. C. 

Commissioners of the District of Columbia 
Room 509, District Building 
Washington, D. C. 

Gentlemen:— 

We tak» pleasure in submitting our bid, which is herewith 
attached; 

We are also attaching proposal specifications, curves, and 
drawings descriptive of our offering. 

We further attach certified check in the amount of three 
thousand five hundred dollars ($3,500.00) as gu^antee. 

Our total bid is in the amount of sixty-five thousand, six 
hundred fiftyrone dollars ($65,651IX)). Guaranteed efficien¬ 
cies are included in the table on page nine of your specifi¬ 
cations. 

We find it necessary to take exception to the contract 
completion time of two hundred ten (210) days called for in 
your specifications. Due to the congested condition of our 
factory, in view of prior commitmenis, we offer to com¬ 
plete the contract within three hundred fifty (350) calendar 
days after date of receipt of notice to proceed. However, 
the installation of the two 60 MGD units will be completed 
approximately forty (40) weeks after date of receipt of 
notice to proceed. 












Pump and Machinery Corporation to meet the general re¬ 
quirements of the Government of the District of Columbians 
specifications for Main Sewage Pumps at the Sewage Treat¬ 
ment Plant, Blue Plains, D. C. 

For the 80 MGD unit—a Worthington 48-MS-l vertical 
volute pump, approximately as per drawing RW-57921 and 
BW-57922 and as per characteristic curve E-49924 is of¬ 
fered. 

For the 60 MGD units—^Worthington 42-MS-l vertical 
volute pumps, approximately as per drawings BW-57921 
and BW-57922 and as per characteristic curve E-49923 are 
offered. 

For the 40 MGD unit—a Worthington 36-MS-l vertical 
volute pump, approximately as per drawings BW-57921 
and BW-57922 and as per characteristic curve E-49922 is 
offered. 

It is to be noted from these curves that the power at 
shut-off exceeds the motor horsepower rating. A careful 
study of the available data indicates that this will not effect 
the starting of the pump when full of water, as the pump 
torque, even with the discharge valve remaining closed, will 
be less than the developed motor torque. As the discharge 
valve is of the pivoted type and opens when the unit reaches 
a speed at which the head developed by the pump exceeds the 
static head, the actual pump torque will be reduced to less 
than 100% at full speed, because the pump will be pumping 
water and the power will be less than the motor horsepower 
rating. Curve E-49980 shows the pump and motor torque 
characteristics for the 80 MGD unit. 

As motors for the 40 and 60 MGD units develop approxi¬ 
mately 120% pull-in torque, more margin exists on these 
two sizes. Attention is called to the fact that the design 
offered allows the pump to be run dry so it is possible to 
start the pump dry and prime after starting. 




■ ImpeUer Design | 

The constmction of these pumps will be approximately as 
shown on BW-57920. The impellers will be of the open ' 
mixed flow type and no wearing rings will be required, j 
The impellers will be made of cast iron or cast steeL 

, j 

Casing and Suction Nozzle | 

The pnmp casing and suction nozzle will be equipped j 
with openings for access to the pump interior. i 

i 

WORTHINGTON | 

Bearing Head Construction \ 

The pump bearing head will be removable, vertically so | 
the pumps can be dismantled without disturbing the casing. ! 
The pump bearing will be supported by a bracket on the ! 
bearing head and will be a self oiling babbitted bearing, split ; 
so it can be removed without disturbing the shaft When j 
the shaft passes throng the bearing head stuMng box it 
will be protected by a bronze shaft sleeve. The stuffing j 
box will be arranged for water seat 

i 

Suction Bells \ 

The present suction beUs will be replaced by an elbow j 
type suction bell to give better flow of the water into the I 
pump. i 

I 

Discharge Connections i 

The pump discharge openings will be connected to the i 
present discharge piping by means of new discharge pipe I 
bends terminating at the flrst Dresser couplings. | 

Internal Design | 

The internal pump design is the same general type as | 
being used in the pumps now being constructed for the | 
District's New Jersey Avenue Pumping Station. j 
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Completion Time 

the 40 and 80 MGD units. The installation of the two 60 
M0D units before starting any work on the installation of 
the 40 and 80 MGD units. The installation of the two 60 
MGD units will be completed in approximately 40 weeks 
after date of receipt of notice to proceed. The entire con¬ 
tract will be completed within three hundred fifty (350) 
calendar days after date of receipt of notice to proceed. 

Experience 

Worthington Pump and Machinery Corporation and its 
predecessors has been engaged in the manufacture of pump¬ 
ing machinery for nearly a century. It has numerous instal¬ 
lation of pumps similar to these offered operating on the 
same service at the C5ty of New York, City of Detroit, Mich., 
City of Boston, Mass., and many others. The corporation 
is now building larger sewage pumps for the City of De¬ 
troit, Mich., City of Buffalo, N. Y., City of New York, N. Y., 
and for the Government of the District of Columbia (New 
Jersey Avenue Station). 

The proposed equipment would be manufactured at the 
Corporation's Harrison, N. J. plant. 
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SUPPLEMENTAL APPENDIX OF 
STATUTES INVOLVED 





STATUTES INVOLVED 


Revised Statutes of the District of Columbia, Act of June 
22, 1$74 (showing derivation from Act of Feb. 21, 1871): 

'*R,SJ).C. § 3, The executive power is vested in 
a governor, who shall be appointed by the Presi¬ 
dent, • • (Sec. 2, Act of Feb. 21, 1871) 

**R.SJ).C. § 16 . The legislative power is vested 
in a legislative assembly, which shall consist of 
a council and house of delegates.’’ (Sec. 5, Act of 
Feb. 21, 1871) 

*'RjS.D.C. § 49. The legislative power of the 
District shall extend to all rightful subjects of 
legislation within the District, consistent with the 
Constitution of the United States and the provi¬ 
sions of this title, subject to all the restrictions and 
limitations imposed upon States, by the tenth sec¬ 
tion of the first article of the Constitution of the 
United States.” (Sec. 18, Act of Feb. 21, 1871) 
''R.SJ).C. § 50 . All acts of the legislative assem¬ 
bly shall at all times be subject to repeal or modifi¬ 
cation by the Congress of the United States, and 
nothing shall be construed to deprive Congress of 
the power of legislation over the District in as 
ample manner as if this chapter had not been 
enacted.” (Sec. 18, Act of Feb. 21, 1871) 

'"R.S.D.C. § 51 . The legislative assembly shall 
never grant or authorize extra compensation, fee, 
or allowance to any public officer, agent, servant, 
or contractor, after service has been rendered or a 
contract made.” (Sec. 15, Act of Feb. 21,1871) 
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**RJSJ),C. § 52 , The legislative assembly shall 
never authorize the payment of any claim, or part 
thereof, created against the District under any 
contract or agreement made without express au¬ 
thority of law; and all such unauthorized agree¬ 
ments or contracts shall be null and vbid.’^ ' (Sec. 
15, Act of Feb. 21, 1871) 

*‘RJSJ>.C, § 54 . The legislative assembly shall 
not pass special laws in any of the following cases, 
that is to say; 

“First. For granting divorces; 

• • • .” (Sec. 17, Act of Feb. 21, 1871) 

**R,SJ).C. § 55 . The legislative assembly shall 
have no power to release or extinguish in whole or 
in part, the indebtedness, liability, or obligation of 
any -corporation or individual to the District ox 
to any municipal corporation therein.*’ (Sec. 17, 
Act of Feb. 21; 1871) 

**RJSJ).C. § 56 . The legislative assembly shall 
have no power to establish any bank of circulation, 
nor to authorize any company or individual to issue 
notes for circulation as money or currency.” (Sec. 
17, Act of Feb. 21,1871) 

^‘R.SJ).C. § 74 . There shall be in,the District a 
board of public works, • * (Sec. 37, Act of 
Feb. 21, 1871) 

**RJSJ).C. § 77. The board of public works shall 
have entire control of and make all regulations 
which they shall deem necessary for keeping in re¬ 
pair the streets, avenues, alleys, and sewers of the 
city, and all other works which may be intrusted to 
their charge by the legislative assembly 9 r Con¬ 
gress.” (Sec. 37, Act of Feb. 21, 1871) 
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**R^J).C. § 78: They shall disburse upon their 
warrant all moneys appropriated by the United 
States, or the District of Columbia, or collected 
from property-holders, in pursuance of law, for 
the improvement of streets, avenues, alleys, and 
sewers, and roads and bridges.” (Sec. 37, Act of 
Feb. 21, 1871) 

**RJSJ).C, § 80 , All contracts made by the board 
of public works shall be in writing, and shall be 
signed by the parties making the same, and a copy 
thereof shall be filed in the office of the secretary 
of the District.” (Sec. 37, Act of Feb. 21,1871) 
*'RJ3J).C. § 81 , The board of public works have 
no power to make contracts to bind said District 
to the payment of any sums of money except in 
pursuance of appropriations made by law, and not 
until such appropriations shall have been made.” 
(Sec. 37, Act of Feb. 21, 1871) 

**RRJ>,C, § 1296 , All acts of Congress passed 
prior to the first day of December, one thousand 
eight hundred and seventy-three, relating to the 
District of Columbia, any portion of which is em¬ 
braced in the foregoing revision are hereby re-^ 
pealed; and Ihe section applicable thereto shall be 
in force in lieu thereof; and this revision of the 
acts of Congress relating to the District of Colum¬ 
bia shall be subject to, and governed by the pro¬ 
visions of chapter seventy-four of the Revised 
Statutes of the United States, entitled ‘Repeal Pro¬ 
visions.’” 

Revised Statutes' of the United States, Act of June 22; 


**R,S.U,S,'% 5601 , The enactment of the said 
revision is not to affect or repeal any act of Con- 


I 
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gress passed since the 1st day of December one 
thousand eight hundred and seventy-three, and all 
acts passed since that date are to have full effect 
as if passed after the enactment of this revision, 
and so far as such acts vary from, or conflict with 
any provision contained in said revision, they are 
to have effect as subsequent statutes, ‘ and as re¬ 
pealing any portion of the revision inconsistent 
therewith,” 

Act of June 20, 1574,’18 Stat, 116, ch. 337: 

“Be it enacted etc. That all provisions of law 
providing for an executive, • • • for a legislative 
assembly, for a board of public works, • • • in 

the District of Columbia are hereby repealed; 

• • • 

“Sec. 2. That the President of the United States 
• • • is hereby authorized to appoint a commis¬ 
sion, consisting of three persons, who shall, until 
otherwise provided by law, exercise all the power 
and authority now lawfully vested in the governor 
or board of public works of said District, except as 
hereinafter limited; and shall be subject to all the 
restrictions and limitations now imposed by law 
on said governor or board; * * *; but said com¬ 
mission, in the exercise of such power or author¬ 
ity, shall make no contract, nor incur any obliga¬ 
tion other than such contracts and obligations as 
may be necessary to the faithful administration of 
the valid laws enacted for the government of said 
District, to the execution of existing legal obliga¬ 
tions and contracts, and to the protection or pre¬ 
servation of improvements existing, or commenced 
and not completed, at the time of the passage of 
this act. •••.>» 
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Act of June 11,1878 ,20 Stat. 102, ch. 180 (Organic Act of 
District of Columbia): 

“Sec. 2. • • • two persons, who, with an officer 
of the Corps of Engineers of the United States 
Army, * * * shall be Commissioners of the District 
of Columbia, and who, • • • shall exercise all the 
powers and authority now vested in the Commis¬ 
sioners of said District, except as are hereinafter 
limited or provided, and shall be subject to' all 
restrictions and limitations and duties which are 
now imposed upon said Commissioners. 

‘ * Sec. 3. • but said Commissioners, in the ex¬ 

ercise of such duties, powers, and authority, shall 
make no contract, nor incur any obligation other 
than such contracts and obligations as are herein¬ 
after provided for and shall be approved by Con¬ 
gress. 

“Sec. 5. • • • All contracts for the construction, 
improvement, alteration, or repairs of the streets, 
avenues, highways, alleys, gutters, sewers, and all 
work of like nature shall be made and entered into 
only by and with the official unanimous consent of 
the Conmiissioners of the District, and all contracts 
shall be copied in a book kept for that purpose 
and be signed by the said Conmiissioners, and no 
contract involving an expenditure of more than one 
hundred dollars shall be valid until recorded and 
signed as aforesaid. No pavement shall be ac¬ 
cepted nor any pavement laid except that of the 
best material of its kind known for that purpose, 
laid in the most substantial manner; and good and 
sufficient bonds to the United States, in a penal 
sum not less than the amount of the contract, with 
sureties to be approved by the Conmiissioners of 
the District of Columbia, shall be required from all 








contractors, guaranteeing that the terms of their 
contracts shall be strictly and faithfully performed 
to the satisfaction of and acceptance by said Com- 
missioners; and that the contractors shall keep new 
pavements or other new works in repair for a term 
of five years from the date of the completion of 
their contracts; and ten per centum of the cost of 
all new works shall be retained as an additional 
security and a guarantee fund to keep the same in 
repair for said term, •••.»» 

Certain of the foregoing provisions as they appear in the 
D. C. Code, 1940 ed. 

Sec. 1-218 Commissioners—Executive power vested in. 

The executive power is vested in the Commis¬ 
sioners. (E.S.D.C., § 3; June 20, 1874, 18 Stat. 

116, ch. 337, § 2; June 11, 1878, 20 Stat 103, ch. 

* 180, §3.) 

Sec. 1-801 Limitation on right of Commissioners to 
contract. 

. commissioners, in the exercise of their 
duties, powers, and authority, shall make no con¬ 
tract, nor incur any obligation other than such 
contracts and obligations as are hereinafter pro¬ 
vided for and shall be approved by Congress^ 
(June 11,1878, 20 Stat 103, ch. 180, § 3.) 

Sec. 1-^03 Commissioners* contracts to he in writing 
and filed. 

All contracts made by the Commissioners shall 
be in writing, and shall be signed by the parties 
making the same, and a copy thereof shall be filed 
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in tlie office of the secretary of the District 
(K.S.D.C., § 80; June 20,1874,18 Stat 116, ch. 337, 

§ 2; June 11,1878, 20 Stat 103, ch. 180, § 2). 

Sec. 7-602 Contracts—Unanimous consent of Commis¬ 
sioners required—Contracts to he copied into hook. 

All contracts for the construction, improvement, 
alteration, or repairs of the streets, avenues, high¬ 
ways, alleys, gutters, sewers, and all work of like 
nature shall be made and entered into only by and 
with the official unanimous consent of the commis¬ 
sioners of tbe District, and all contracts shall be 
copied into a book kept for that purpose and be 
signed by the said commissioners, and no contract 
involving an expenditure of more than one hundred 
dollars shall be valid until recorded and signed as 
aforesaid. (June 11, 1878, 20 Stat. 106, ch.,180, 

§5.) 

Act of March 31, 1906, 34 Stat. 94, ch. 1356, Sec. 1 (in¬ 
cluded in Sec.. 1-807, D. C. Code, 1940 ed.) 

if • • Qn all contracts made by the District 
of Columbia for construction work there shall be 
held a retent of ten per centum of the cost of . such 
construction work as a guaranty fund to keep the 
work done under such contracts in repair, and that 
the terms of such contracts shall be strictly and . 
faithfully performed. Cn contracts for the con¬ 
struction of • • • pavements the retent shall be held 
for a term of five years from the date of comple- 
tion of the contract. On contracts for the construc¬ 
tion of bridges and sewers the retent shall be held 
for a term of one year from the date of comple¬ 
tion of the contract. On contracts for the construc¬ 
tion of buildings, and other contracts for construe- 
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tion work, the retent shall be held until the comple¬ 
tion of the work. • • • »» 

Act of July 7,1932,47 Stat. 608, ch. 441 (D. C. Code, 1940 
ed.. Sec. 1-804): 

“• • • any person or persons entering into a 
formal contract with the District of Columbia for 
• • • the prosecution and completion of any public 
work, • • • shall be required, before commencing 
such work, to execute the usual penal bond in an 
amount not less than the contract price, with good 
and sufficient sureties, with the additional obliga¬ 
tion that such contractor or contractors shall 
promptly make payments to all persons supplying 
him or them with labor and materials in the prose¬ 
cution of the work provided for in such contract; 
and any person, company, or corporation who has 
furnished labor or materials used in the construc¬ 
tion or repair of any public building or public 
work, and payment for which has not been made, 
shall have the right to intervene and be made a 
party to any action instituted by the District of 
Columbia on the bond of the contractor, and to 
have their rights and claims adjudicated in such 
action and judgment rendered thereon, subject, 
however, to the priority of the claim and judgment 
of the District of Columbia. 

“If the full amount of the liability of the surety 
on said bond is insufficient to pay the full amount 
of said claims and demands, then, after paying the 
full amount due the District of Columbia, the re¬ 
mainder shall be distributed pro rata among said 
interveners. * * 
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. House of Kepresentatives, Document No. 463, 76th Con¬ 
gress, 1st Session: ! 

76tk Congbess ^ House of Representatives J Document | 
1st Session ‘ I No. 463 | 

AUTHORIZING COMMISSIONERS OF THE DIS- i 
TRICT OF COLUMBIA TO SETTLE CLAIMS AND I 
SUITS OF THE DISTRICT OF COLUMBIA j 


MESSAGE I 

i 

FROM 

The President of the United States " I 

EETUSNIXO 

WITHOUT APPROVAL THE BELL (H. R. 6S34) AUTHORIZING THE ! 
COMMISSIONERS OF THE DISTRICT OF COLUMBIA TO SETfLE ! 
CLAIMS AND SUITS OF THE DISTRICT OF COLUMBIA ! 


I 

j 

■ - I 

August 1, 1939. — Referred to the Committee on the District of Columbia and i 

ordered to be printed 


I 

. * - . I 

To the Rouse of Representatives: | 

I am returning herewith, without my approval, a bill 
(H. R. 6834) authorizing the Commissioners of the District 
of Columbia to settle claims and suits of the District of i 
Columbia. * 

I 

The bill proposes to confer on the Commissioners of the^ i 
District of Columbia authority to settle claims in behalf of I 
the District of Columbia. It is apparently the purpose of 
the legislation to render it possible to compromise small j 
claims without recourse to litigation and thereby ^ve the i 
disproportionate expense which would be entailed by bring¬ 
ing suit in such instances. 

I 

I 


j 


uo 


The objective of the measure is clearly demrahle. IJii- 
fortnnately, however, its scope is far broader than the end 
In view, since no limitation on the size of the claim that 
would be subject to the proposed authority is inchided. Sneh 
a safeguard, in an appropriate amount, would seem to be 
requisite. 

In view of these considerations, I am constrmned to re¬ 
turn the bill without my approvaL 

Feauklin D. Eoosevelt. 

The White House, Aug%ist 1, 1939. 

2 AUTHORIZE COMMISSIONERS TO SETTLE CLAIMS AND SUITS 

K E. 6834 

Sevehtt-secth Congress of the United States of America; 
AT THE First Session Begun and Held at the City of 
Washington on Tuesday, the Third Day of January, 
One Thousand Nine Huistdred and Thirty-nine 

i 

' AN ACT Authorizing the Commissioners of the District of 
Columbia to settle claims and suits of the District of 
Columbia. 

i 

Be it enacted by the Senate and House of Representatives 
of the United States of America in Congress assembled, 
That upon a repoil by the corporation counsel of the Dis¬ 
trict of Columbia showing in detail the just and true amount 
and condition of any claim or suit which the District of 
Columbia may now or hereafter have against any person, 
firm, association, or corporation, and the terms upon which 
the same may be compromised, and statiog that in his op¬ 
inion a compromise of such claim or suit would be for the 
best interest of the Distiict of Columbia, the Commissioners 
of the District of Columbia be, and they hereby are, author- 
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CoimteT8ta4«mexit of the Case 

In this connterstatement, it is intended to discuss only 
those portions of appellant’s statement that are regarded 
as inaccurate, incomplete, or otherwise inadeqnate. 


^ Hereinafter sometimes referred to as “Maryland." 
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' At several places in the statement of the case in appel¬ 
lant’s brief (p. 3) the pmnps furnished by Worthin^n 
are described as in replacement of the rejected pumps or as 
replacement pumps. At no place in the record is the con¬ 
tract with Worthington or the pumps resulting therefrom 
described in such a manner. Since one of the questions to 
be decided in this appeal is the conclusion to he reached on 
ail the facts of record whether the Worthington contract was 
a completion contract and whether the pumps were replace¬ 
ment pumps, strenuous objection is hereby made to the use 
of the word replacement in appellant’s statement of the case, 
as not supported by the record. 

There is no dispute in this case that the portion of 
Bopst’s contract dealing with construction work, was satis¬ 
factorily completed- As a part of this contract, Bopst 
agreed to provide four sewage pumps, specially designed 
for this particular job, and which were guaranteed as to 
efficiency and capacity. This guarantee was the essence 
of the contract, which also contained provisions for adjust¬ 
ment of the price to a limited extent, if the actual efficiency 
and capacity were greater or less than those guaranteed. 

Section V of the si)ecifications contains elaborate pro¬ 
visions for the testing of the capacity, efficiency and fitness 
of the pumps. It also provides that in the case of failure to 
show the efficiency, capacity and ability to handle sewage 
guaranteed by the contractor, ^‘the units may be rejected 
and the contractor shall then remove and reclaim the ma¬ 
chinery at his own expense and repay the District in full 
any sums which may have been paid under the terms of 
this contract for the equipment so rejected” (App. 73). 
Ac tiTi g under this provision, the District rejected the pumps 
of Bopst and deducted the full amount of the contract price 
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from the amonnt dne him. Appellant's claim in this appeal i 
is based upon the contention that it has a claim against j 
Bopst and appellee, in addition to that therein provided. \ 
On July 16,1937, the District solicited bids “for furnish- , 
mg and Installing Main Sewage Pumps at the District of i 
Columbia Sewage Treatment Plant, Blue Plains, D. C." 
(App. 81). The bid of the Worthington Pump and Ma- i 
chinery corporation of $65,651, which was accepted, in¬ 
cluded $10,675 for miscellaneous construction and the re- I 
mainder was for the pumps. The contract price with Bopst 
for installing the four sewage pumps was $28,450. ! 

On September 1, 1937, the District advised the Maryland ' 
Casualty Company that it proposed to make final payment 
(emphasis supplied, App. 90) on the Bopst contract. Prior ^ 
to that time the District had sent the surety notices of I 
claims by certain subcontractors (Tr. 310). In the reply | 
of appellee dated September 18, 1937, suggesting that pay- | 
ment be made, it was pointed out that the contractor would ! 

_ I 

probably accept the payment under protest. Final pay¬ 
ment was made on October 1, 1937; in the meantime, on ; 
September 10,1937, the District had entered into a contract i 
with Worthing^n on the basis of its bid of $65,651. | 

No further action was taken or correspondence had be- I 
tween the parties until Bopst filed suit herein several years j 
later. | 

I 

Specific objeotion is made ta the statement at the bottom j 
of page 6 of appellant's brief to the effect that the dis¬ 
missal of Bopst's complaint “was later relied upon by the : 
same judge as a basis for dismissing appellant's counter- | 
claim." The opinion of the Court below (App. 56) shows | 
clearly the basis of the Court’s conclusion and action. The | 
Court found that the settlement between Bopst and the I 

j 

1 

I 


1 

1 
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District was final, except for the reservation made by 
Bopst. With the dismissal of Bopst^s complaint, that reserr 
vation was satisfied and eliminated, and the settlement be¬ 
came irrevocably final. It is submitted that the statement 
in appellant’s brief leaves a false impression as to the real 
basis of this phase of the Court’s conclusion and action. 

Summary of Argument 

1. The Worthington contract was neither a completion 
nor a replacement contract The guaranteed efficiencies of 
the equipment to be furnished were materially lower in the 
Worthington contract, and there were other substantial dif¬ 
ferences. The contracts being far from identical, appellee 
was not liable for the excess cost of the Worthington con¬ 
tract 

2. Under the common law, damages for breach of war¬ 
ranty do not include recovery of cost of replacement Con¬ 
tracts for the purchase of specific equipment guaranteed 
to produce a particular result are not subject to provisions 
for the recovery of cost of replacement because the items 
are never identical in their quality and efficiency. Schwartz 
V. United States, 106 C. Cls. 225, 65 P. Supp. 391. 

3. Section V of the specifications provided the only rem¬ 
edy for failure to meet guaranteed efficiencies. That remedy 
was to reject the equipment and reclaim the purchase price. 
The formal acts of the Commissioners in conformity with 
thiq provision, amounted to a contemporaneous construc¬ 
tion of the contract, which may not be repudiated at this late 
date. Appellant’s argument with respect to Article 6 (a) 
is inapplicable because the rejection of the sewage pumps 
was not because of “defective material or workmanship’* 
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under 6 (a) but for faflure'to provide the guaranteed ef¬ 
ficiency under Section V of the specifications. | 

4. Under numerous decisions of the Supreme Court and 
of this Court construing similar provisions of contracts with 
the United States, the District may not recover both excess | 
cost and liquidated damages for delay. The District, having 
collected liquidated damages for delay, may not now collect | 
excess cost. 

! 

5. The settlement between the District and Bopst was final | 

and conclusive, except as to items to which Bopst reserved | 
his right of action. As to appellee Maryland Casualty Com¬ 
pany, the settlement was finaL Neither the bringing of this 
action by Bopst nor its subsequent dismissal altered the i 
finality of that settlement, with respect to Maryland Casu- | 
alty Company, as surety. | 

6. District of Columbia v. Bailey, 171 U. S. 161, 177, 43 | 

L. Ed. 118,126, holding that the Commissioners of the Dis¬ 
trict of Columbia are without power to submit a claim to ! 
arbitration, has no applmation to the questions involved 
in tbif^ case. I 

7. The findings and conclusions of the Court below are 
adequately sustained by the record, and there is no issue i 
of fact presented. They amply support the judgment ! 

herein. 

AEGXJBIENT 

1, The Worthington contract was' neither a completion | 
nor a replacement contract. . - 

There is nothing in this record or in the acts of the District | 
at the time to indicate that the Worthington contract was ; 
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either a completion or a replacement contract. Final settle^ 
ment with Bopst occurred after the letting of the Worthing¬ 
ton contract, but said settlement was not made dependent 
upon or in relation to said contract. Appellee Maryland 
Casualty Company as surety was never advised that the 
Worthington contract was intended as a replacement con¬ 
tract or that it would be held responsible for the excess cost 
of replacing the pumps or the actual cost of replacing the 
pumps. 

The explanation for this is very evident The Bopst con¬ 
tract was experimental in nature. There were no standard 
pumps capable of performing the work for which the pumps 
were required. The District was primarily interested in 
accomplishing certain, results. Section V of the specifica¬ 
tions was specially written and prepared on the basis of 
Bopst’s proposal and its acceptance by the District. If 
Bopst did not produce the results desired, his pumps were 
to be rejected and he would take nothing from that part 
of his contract But there was nothing in the specifications 
to indicate or imply that if Bopst failed to produce the de¬ 
sired results, he would stand responsible for the cost of ac¬ 
quiring pumps that would produce the desired results re¬ 
gardless of specifications or anything else. Bopst did not 
guarantee the District that pumps would be provided by 
himself or someone else to produce those results; he only 
agreed that if his pumps did not satisfy the minimum guar¬ 
antee, they might be rejected. 

The District learned a great deal from the experiment of 
Bopst. The spedfications and requirements in the Worth¬ 
ington contract were substantially different from those of 
Bopst. Some of those differences are set forth in the fol¬ 
lowing table (App. 67, 82); 
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Item 

Smallest diameter 
of main drive 


Bopsi 


WoTthingtoo 


Shut^ power full 

spee^ H. P. 

Maximum load on 


efficiency of pump 
and motor at ratM 
head and capacity 


Estimated over-all 
efficiency at maxi¬ 
mum h«ul (25 Ft.). 
Estimated over-all 
efficiency at mini¬ 
mum h»ui (18 ft.). 
Estimated over-all 
efficiency at 24 feet 

head. 

Estimated over-all 
efficiency at 20 feet 

head. 

Wei^t of Station- 

^ parts, Ibe.. 

Waght of impeller 
and pump shaft 
assembly, not in¬ 
cluding mtermedi- 


Weight of largest 


30 M.G J). eo M.Q J). 40 M.GJ). 

80 M.GJ5.60 M.G J). 40 M.GJ 

8 

7 

6 

App.5H 

App. 5H 

1 

App. 4t 

340 

260 

173 

437 

332 

222 1 

9,000 

6,800 

5,300 

14,500 

12,900 

9,300 1 

86.5401 

86.286 

84.807 

80.2 

79.3 

78.6 1 

80.750 

79.632 

77.740 

77.3 

76.3 

75.7 ! 

82.680 

82.011 

81.483 

75.9 

74.8 

74.2 

84.758 

82.639 

81.012 

79 

78 

1 

77.5 

i 

86.468 

85.320 

83.847 

78.8 

77.9 

77.4 1 

35,300 

27,500 

21,000 

»,0Q0 

18,000 

14,100 

i 

i 

2,800 

2,100 

1,600 

6,200 

4,800 

3,400 

23,500 

18,000 

13,100 

10,000 

7,400 

5,500 


In addition to the many differences in the pumps them-j 
selves, Worthington was authorized to perform miscel-! 
laneous construction to cost $10,675, which amount was; 
authorized in a lump sum. The description of the work to be i 
done under this heading is set forth in the Appendix, pages | 
86-89. This provision should be contrasted with the specific, 
requirements in the Bopst contract (App. 76, 77). Worth-; 
ington was given broad authority to alter and adjust thej 
existing foundations, including the suction inlet (App. 87).; 
In Worthington’s proposal, it was stated that the suctionj 
bells would be replaced by elbow-type suction bells (App.: 
77). The specifications are extremely general in nature and 
in their requirements of the work to be performed. ; 
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Bopst was required to complete the entire work in 195 
calendar days {App. 60) and was subject to liquidated dam¬ 
ages at the rate of Fifty ($50) Dollars per day (App. 70). 
Worthington was allowed 280 days to complete the two 60 
M.G-JD. sewage pumps and 350 days, to complete the entire 
work (App. 86). •. In ^e event of delay, liquidated damages 
were to be assessed at the rate of Thirty ($30) Dollars per 
day (App. 84). . . . 

These differences are s6 very substantial that there was 
no possibility of the new contract of Worthington being con¬ 
sidered as a completion or a replacement contract. 

Under the terms of the Worthington contract, the amount 
of compensation depended upon the efficiency of the pumps, 
and at page 10 of the District’s memorandum in opposition 
to the original motion of Maryland for summary judgment, 
it was admitted that it was possible for the Worthington 
' pumps to have complied with the contract with a minimum 
efficiency so that the excess cost to the District would have 
been only $4,201 instead of $37,201. It so happens that 
the excess turned out to be ^7,201 but the District has ob- 
1:amed the benefit of the pumps with greater efficiency than 
the miniTmiTn required under-the contract with Worthington 
and there is nothing in the Bopst contract that would require 
Maryland to bear the cost of this more efficient equipment. 
Worthington’s contract, with its many variations from the 
contract with Bopst and its flexible compensation provisions 
depending on efficiency, is neither a completion nor a replace¬ 
ment contract and does not furnish a standard measuring 
the damages to the District growing out of the failure of 
Bopst to provide pumps of the required efficiency. 

Most of the Court decisions deal with the right of the 
Government to collect excess, cost under the provisions of 
Article 9 of the standard Gt)vemment contract. Appellant 
in its brief says that it is endeavoring to recover the cost of 
the pumps furnished by Worthington under Article 6 (a) 


rather than excess cost under Article 9. The soundness of 
appellant's position in this respect will be discussed later, I 
but it is clear from only a casual examination of the contract 
that the provision for the recovery of excess cost under ! 
Article 9 is broader than the provision under which the ' 
District claims, namely, Article 6 (a). Therefore, in dis- i 
cussing the cases dealing with Article 9, we are giving the ' 
District the benefit of a provision broader than the one i 
under which it contends here. I 

I 

Probably the leading case on this subject is United States i 
V. Axnumj 234 U. S. 36, 58 L. Ed. 1198, and it is clear from i 
that decision that the second contract must be a true com- | 
pletion contract. The contractual liability to pay excess cost : 
is a harsh one which will be strictly construed against the | 
Government, United States v. 0*Brien, 220 TJ. S. 321, 328, 

55 L. Ed. 481,485. The burden of proving the identity of the 
two contracts is upon the Government, Doehler Metal Fur¬ 
niture Co. V. United States, 149 P. 2d 130,135, in which the I 
variation consisted of one additional clause in the second ' 
contract. There are many cases holding that the comple- j 
tion contract must be substantially identical with the j 
original. j 

In United States v. United States F. db G. Co., 236 U. S. I 
512, 517, 59 L. Ed. 696, 698, the Supreme Court approved i 
the findings of the District Court that the second contract | 
was not a proper. measure of damages because it was a j 
different contract, the Supreme Court pointing out the * 
differences as follows: I 

i 

**. . . but the contract with Owen was different ini 
substantial respects from that made between the plain-! 
tiff and Boggs, and the building actually erected by 
Owen was likewise different; $1,200 of the contract! 
price agreed to be paid and actually paid to him had' 
reference to work wholly outside of the work provided; 
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for in the Boggs contract, and $500 of the contract 
price agreed to be paid and actually paid to Owen 
was for work and materials in excess of what was in¬ 
cluded in the Boggs contract.’’ 

It can readily be seen that the differences between the two 
contracts were not very great. 

In California Bridge S Construction Co. v. United States, 
50 C. Cls. 40, 64, the Court of Claims had this> to say with 
respect to a counterclaim based on excess cost: 

“We allow nothing on account of the defendant’s 
counterclaim, because we think that the changes in the 
specifications made by the subsequent contracts with 
Concannon resulted in material and substantial altera¬ 
tions in the work which claimant had undertaken to 
perform. In other words, that the Government after 
notifying the claimant of its purpose to have the work 
done and hold claimant for the difference between what 
it would cost the defendants and the original contract 
price did not complete the work in substantial com¬ 
pliance with the original plans, but changed them in 
material features. The right secured by the original 
contract to make changes in the specifications and pro¬ 
viding for a method of ascertaining the compensation 
to be paid in event of changes should not be extended 
into the new artangement so far as the rights of the 
original contractor are concerned. When the Govern¬ 
ment took over the work and let a new contract, its 
rights and those of the original contractor were fixed 
by the law applicable to the rights and liabilities then 
existing. The Government could then sue for a breach 
of the contract or could have the work done and charge 
the contractor for the cost in excess of the original 
contract price. But electing to do the latter the Govern¬ 
ment must show that the work was done by another 
contractor under a contract and specifications which 
did not materially or substantially depart from the old 
contract and specifications. To allow the Government 
under the provisions of the original contract or specifi- 
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cations the right to make material changes in thei 
specifications, resulting in substantial alterations of! 
the buildings as originally contemplated, would be inj 
effect to say that any sort of changes or alterations! 
could be made after the declared breach,” 

I 

I 

In affirming the above decision, the Supreme Court inj 
245 U. S. 337, 344, 62 L. Ed. 332, 337, pointed out the small 
amount of difference necessary to support the conclusion! 
that the second contract was not a completion contract: I 

“After the contract with the Bridge Company was! 
annulled, the government entered into a contract with: 
another contractor, identical with the former one, ex-i 
cept for some unimportant additions to the specifica^l 
tions. But, in the progress of the work, four supple-! 
mental contracts were deemed necessary by the gov-j 
emment, and were entered into in writing with the sec-i 
ond contractor and his surety. 

“The first of these supplemental contracts related to 
change in the length and size of the foundation piles to 
be used, involving an estimated reduction in payment 
to be made of almost $3,000; the second provided foij 
an addition to the number of piles provided for in the 
second contract; the third covered changes in the characi 
ter of various parts of the foundation to be constructed; 
and the fourth provided for changes in walls, doors; 
stairways, and for the adding a foundation for a bulkj 
head wall While the additional cost involved in the 
changes provided for in three of these supplemental con-f 
tracts is less than the reduction in cost of the change? 
provided for in the other one of them yet, since they 
constitute a deviation from the original contract, in¬ 
volving a cost of about 6 per cent of the total contract 
price, and since each of these supplemental contract? 
required an agreement with the new contractor which 
involved an estimate of the expense of making th4 
changes contemplated by them, we agree with the court 
of claims in conduding that it cannot be said that the 
work performed under the second contract was so subf 
stantially that which the Bridge Company contracted 


I 

I 

I 

I 

I 
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to perform as to permit the recovery of the difference 
in cost between the two under the familiar rules appli¬ 
cable to the subject.’’ 

In Henry W, Volk, Trustee v. Uruted States, 55 C. Cls. 
87, 98, 100, the Court of Claims denied the Government’s 
ooiEmterclaim because of variations in the language of the 
two contracts which increased the cost. This conclusion was 
reached without substantial discussion of the question, the 
findings and conclusion being as follows: 

“On June 4,1906, the Secretary of the Interior after 
due advertisement and the receipt of competitive bids, 
entered into a written contract with D. H. Freeman and 
Co., who were the lowest competitive bidders, to com¬ 
plete the unfinished portion of the work contracted for 
by said Widell-Finley Co., in the contract mentioned 
in this finding. A copy of said contract, including the 
advertisement, proposal, and specifications constituting 
a part thereof, is attached to these findings, marked 
‘ Exhibit B ’, and made a part hereof by reference. 

“The variations in the language of the two contracts 
in this finding described substantially increased the 
amount bid and the cost to defendant of completing the 
work done under said Freeman and Co. contract. 

• • • • • 

“. . . We hold that under the issues and facts the de¬ 
fendant’s counterclaim cannot be maintained. When 
the Government relet the work, it did so, under the facts 
found, upon a substantially different contract than that 
of the plaintiff company. The question thus raised is 
settled. California Bridge <& Con. Co., 50 C. Cls. 40, 
64, 65, and cases there cited. There being no proof of 
what it would have cost to complete the work according 
to the terms of the original contract, the trustee is en¬ 
titled to recover the amount due as retained percent¬ 
age at the time of the company’s bankruptcy.” 

Other cases in which this construction has been followed 
are George Leary Construction Co. v. United States, 63 C, 
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Glff. 206,225, and Rosenberg v. United States, 76 C. Cls. 662; 
679. 

The nmnerous differences between the Worthington con¬ 
tract and that of Bopst make it impossible for this Court 
to consider the Worthington contract to be either a comple¬ 
tion or a replacement contract, and for this reason alon0, 
without considering the numerous other grounds herein¬ 
after discussed, this Court should affirm the decision of thie 
Court below. ! 

2. Excess cost is not a part of damage restdting from a 
breach of warranty. I 

Section V of the specifications under which the pumps 
were rejected, constituted a warranty or guaranty of per¬ 
formance of the equipment to be furnished. Warranties are 
contractual obligations known in the common law and consid¬ 
erable research has failed to find a single case in which it has 
been held that for a breach of warranty a person may re¬ 
cover more than the value of the article guaranteed. In this 
case it must be remembered that the District seeks to r^e- 
cover not only the cost of the Worthington pumps but also 
the additional cost of miscellaneous construction alleged to 
have been necessary to adjust those pumps to the statio^is 
that had already been built. i 

In United States v. Spearing, 248 U. S. 132,138, 63 L. Ed. 
166,170, the Supreme Court held that there was an implied 
warranty on the part of the Government that if the specifi¬ 
cations for the relocation of a sewer were complied with by 
the contractor, the sewer would be adequate. By reason! of 
breach of this implied warranty, followed by the Govern¬ 
ment's repudiation of all responsibility, the Court found 
that the contractor was justified in refusing to resume work. 
The Court said; “When the government annulled the con¬ 
tract without justification, it became liable for all damans 
resulting from its breach. 
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The contractor contended that the Court of Claims had 
wrongly used as the measure of his damages the difference 
between the receipts from the Government and the value 
of the work, materials, and plant. The Supreme Court 
denied this claim of the contractor and affirmed the judg¬ 
ment of the Court of Claims in 51 C. Cls. 155, as based upon 
the proper rule of damages as set forth in United Staies v. 
Behan, 110 U. S. 338, 28 L. Ed. 168, and not upon the value 
of the work. 

Huvett V. Gray, 111 N. C. 87, 15 S.E. 1940, was a case in 
many respects similar to that here involved. That was an 
action for breach of a specific warranty that a dry kiln 
‘‘would dry 25,000 feet of one^inch green sappine lumber 
every 24 hours with one 80 horse power steam boiler with 
60 pounds pressure.’’ The seller drew the plans and super¬ 
vised the construction of the house to contain the kiln which 
cost $3,000. In a suit for the sale price, defendant filed a 
counterclaim for damages on account of breach of warranty, 
in which it included the cost of construction of the house 
containing the kiln. In denying this item as a measure of 
damages, the court said: 

“It is settled. . .that where there is a breach of war¬ 
ranty as to quality, the purchaser (1) may refuse to 
accept the goods; (2) if purchase money is paid, he may 
return the goods, and sue to recover back the money 
paid; (3) or he may plead the breach of warranty in 
diminution of the price. 2 Benj. Sales (4th Ed.) § 1348 
Sedg. Dam. 291.” 

The damages claimed did not fall in any of the above cate¬ 
gories and were too remote. 

Sturtevant Mill Co, v. Kingsland Brick Co., ...... N. J. 

., 70 Atl. 732, 733, was a very similar case. De¬ 
fendant, in an action on the contract, sought to recoup the 
cost of the foundation and expenses in demonstrating the 
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lack of capacity of certain rollers purchased from the plain¬ 
tiff, aUeging a breach of warranty. The New Jersey Court, j 
in approving judgment for the plaintiff, said: 

I 

‘‘But even in such case we are not able to see how' 
the defendant would, under this contract and telegram, j 
have any ground to recover for the cost of the founda-; 
tion. The only effect of a breach of such a guaranty in j 
such a contract of sale must be to rescind the contract i 
and prevent a recovery of the price, if it has not been! 
paid, or authorize the recovery back of the money paid! 
by the buyer to the seller, if the price, or any part,! 
has been paid. It cannot be that, when one uses the! 
property of another under an agreement to buy it if 
upon trial it meets certain requirements, the cost andi 
expenses of the trial are to be paid by the owner, unless! 
it is so expressly agreed. In the contract in question 
the parties have made special provisions as to what shall 
happen incase the rollers upon trial did not prove satis^ 
factory, viz., the defendant was to load them on cars a<j 
the plant immediately after the expiration of the 30 
days’ triaL” | 

j 

In the above case defendant had gone to considerable ex* 
pense to prepare its plant for the use of the rollers but that 
did not give it the right to recoup that expense from th^ 
plaintiff. j 

The accepted measure of damages for breach of warranty 
is the return of the amoxmt paid. Appellant’s contentioiji 
here is much like that of the man who sued the seller of a 
safe warranted to be burglar-proof and sought to be com¬ 
pensated for the loss of his securities which were stolen 
from the safe. Herring v. Shaggy 62 Ala. 180. It would bfj 
a considerable extension of the common law rule of damages 
for a court to hold that the purchaser might go out in th^ 
open market and purchase similar articles and the cost 
borne by the guarantor; and such a result should not lie 


I 

I 
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read into this contract without unequivocal language, which 
is not present here. 

Schwartz v. United Statesj 106 C. Cls. 225,238, 65 F. Supp. 
391, was a case very similar to the one at bar. The Govern¬ 
ment contracted for an interoffice communication system and 
awarded the contract to the lowest bidder. The system was 
installed but for various reasons including the fact that it 
was noisy, was found to be unsatisfactory and was later re¬ 
jected. New bids were sought and the Dictograph Company 
bid the same as on the original proposal, which was about 
three times the bid of the original contractor. The Govern¬ 
ment awarded the new contract to the Dictograph Company 
and required the original contractor to pay the excess cost. 
The Court of Claims found that the two systems were dif¬ 
ferent, even though they were both used for the same pur¬ 
pose, and that the dictograph system could not be regarded 
as a replacement of the system originaDy contracted for and 
installed. 

If such were not the rule, it would always be to the ad¬ 
vantage of the Government to enter into a contract with the 
lowest bidder, reject his articles, and then require him to 
pay the excess cost for the more costly articles furnished 
by the higher bidder. In connection with manufactured 
articles rather than a pure construction contract, there are 
considerations of quality, efficiency and capacity which enter 
into the determination of price and cost, and unless the re¬ 
placed articles are identical in all respects, even though 
serving the same general purpose, the cost of them is not a 
true measure of the damages resulting from the non-fulfill¬ 
ment of the original contract. Rosenberg v. United States, 
supra, is a similar case, in which the waiver of two specifi¬ 
cations in the original contract for balloon cloth, made the 
second contract inadmissible as a measure of damages. 

The analogy between the present case and that of the 
Schwartz case is very strong. The District had no right to 



17 


reject the Bopst pumps for breach of warranty and re+ 
cover not only the purchase price, which has already beeh 
credited, but also the additional cost of the Worthington 
pumps, particularly since the price thereof was not fixed but 
related to their efficiency. j 

3. Appellant’s contractual rights were fully satisfied by 
rejection of the equipment and redaiming the purchase 
price. I 

On April 30, 1937, the Board of Commissioners entered 
an order (App. 77, 78) reciting that Bopst had been ‘‘un¬ 
able to bring the main sewage piping units up to the guaran¬ 
teed efficiency, capacity and ability to handle sewage” and 
were therefore rejected, and Bopst was therefore ordered 
“to remove and reclaim said pumps, etc., at its own expense 
and repay the District of Columbia in full any sums which 
may have been paid under the terms of said contract for the 
equipment so rejected, all under the provisions of Section 
5 of the specifications of the aforesaid contract.” j 

Section V of the specifications provides in part as follows 
(App. 72, 73): | 

I 

“In case of failure to show the efficiency^, capacity 
and abihty to handle sewage guaranteed by the Con¬ 
tractor, and as indicated by performance data submitted 
with his bid, the Contractor shall, at his own expense, 
modify, replace or rebuild the units until the guaran¬ 
teed efficiency, capacity and ability to handle sewage are 
reached. If the Contractor is unable to bring the units 
up to the guaranteed efficiency, capacity, and ability to 
handle sewage, the units may be rejected and the Con¬ 
tractor shall then remove and reclaim the machinery 
at his own expense and repay the District in full ahy 
sums which may have been paid under the terms of 
this contract for the equipment so rejected.” 

It will be seen from the above that in rejecting the pumps, 
the Board of Commissioners followed closely and almost 
identically the language of Section V. , 

I 

j 

I 

I 

1 


I 
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This act of the Commissioners was further confirmed by 
its order of September 3,1937 (App. 49, 50). In that order 
the Commissioners found that the work of the contractor 
“having been satisfactorily completed on April 30, 1937, 
is hereby accepted as of that date.” The order further 
recited: ‘ ‘ The four main sewage pumps (Items la, lb and Ic) 
having been rejected by a Commissioner’s Order dated 
April 30, 1937, are not accepted and no credit will be al¬ 
lowed to the contractor for these rejected items. ’ ’ By this 
act, the rejection of the pumps under the provisions of Sec¬ 
tion V was fully confirmed and the transaction was closed, 
as “having been satisfactorily completed.” 

Notwithstanding the unequivocal nature of the act of the 
Conunissioners under Section V and the reclaim of thse 
amount paid under the provisions of that section, counsel 
for appellant herein contend that the appellant is entitled 
to an additional remedy under the provisions of Article 6 
(a) of the contract. That article gave the District the right 
“to reject defective material and workmanship,” but would 
have no application to the items under consideration. They 
were not defective in any respect or to any extent, and the 
District has not pointed out any defects in them. The Dis¬ 
trict daimed that they were not adequate to perform their 
functions and satisfy the guarantees of efficiency set forth 
in the specifications. Article 6 (a) has no application to 
failure to conform to guarantees of efficiency, capacity and 
ability. In fact. Article 6(a) further provides that the 
“rejected material shall be satisfactorily replaced with 
proper material,” clearly indicating that it has reference 
only to specific construction items that appeared to be de¬ 
fective. There were no defects in the pumps installed by 
Bopst. They were simply inadequate. 

The second paragraph of Article 6 (a) gave the District 
the right, in the event the contractor failed to replace the 
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defective material, to replace same on its own account and' 
‘^charge the cost thereof to the contractor.’’ The District ; 
now claims that this is what it seeks to do in this proceeding. 
But the District has already reclaimed the entire purcha^! 
price. Therefore, what the District seeks to do herein is to i 
charge the contratcor with the excess cost of the Worth-1 
ington pumps, it conceding that it is not entitled to charge i 
the cost of the pumps and also reclaim the purchase price.! 
There is no provision in Article 6 for the recovery of excess \ 
cost. There is such a provision in Article 9, but the District! 
is not claiming under that section, for reasons that will bej 
discussed later on in this brief. | 

It seems indisputably clear that neither under the facts; 
nor the provisions of the contract is the District entitled 
to claim, as an additional remedy in this proceeding, the 
difference between the cost of the Worthington pump^ 
and the amount of the Bopst contract price, which has al¬ 
ready been reclaimed by the District. ! 

Schwartz v. United States, stipra, would seem to be coni 
elusive against the argument of the District on this point.; 
That was a weaker case because there were no specific 
provisions of warranty attached to the instruments in¬ 
stalled. The only provision for rejection was one similaii 
to Article 6 (a) under which the District claims hereunderj 
Nevertheless, the Court of Claims held that the Governi 
ment could not charge to the original contractor the cost 
of a more expensive system subsequently installed. There 
is no basis for the contention of appellant in this respectl 

I 

4. Bopst satisfactorily completed his contract with th6 
District. 

The order of the Commissioners dated September 3^ 
1937, referred to above, recites the fact that the work of 
the contract “having been satisfactorily completed on 


I 
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Apiil 30, 1937, is hereby accepted as of that date’’. The 
actual construction work had been completed. At the same 
itime, it is true, as recited in the said order, that the rejection 
of, the sewage pumps for failure to attain the required 
standard of eflBciency with the reclaim by the District of 
the amount of the purchase price, ended the obligation of 
Bopst with respect to said equipment. Therefore, with 
the entry of this order, the obligations of Bopst under the 
contract likewise came to an end. 

.There is much argument by the District that there was 
no termination of Bopst’s right to proceed. This may be 
technically true, hut compare Conti v. United States, 158 
'P. 2d 581. Bopst had no further right to submit new 
sewage pumps different from those set forth in the specifi¬ 
cations of his contract. His right to submit said pumps 
had come to an end. This was all that he was required to 
do xmder the contract. It is true that the pumps that he 
had installed were found to be inadequate but the District 
compensated itself by taking credit for the full purchase 
price of said pumps. Therefore, there was nothing left to 
be done so far as Bopst was concerned, and as Judge 
Morris found, the Commissioners “treated the contract as 
•terminated as of April 30, 1937” (App. 55). 

The District is not claiming to recover excess cost of the 
Worthington contract under the provisions of Article 9. 
Its action in collecting liquidated damages for delay would 
be consistent with no other position, as it is settled law that 
the Government cannot collect both excess cost and liqui¬ 
dated damages under Article 9. United States v. American 
Surety Co,, 322 U.S. 96, 100, 88 L. Ed. 1158, 1161; United 
States V. Cunningham, 75 U.S. App. D. C. 95, 98, 125 F. 2d 
28. Herfwrth v. Acker, — U.S. App. D.C. —, Docket No. 
9963, decided September 12, 1949. If we assume, as we 
must, that the collection of liquidated damages by the Dis¬ 
trict was proper, then the District had no additional remedy 



to collect the excess cost of the Worthington contract. Oht 
of this dilemma the District has come forward with life 
theory that what it seeks to collect is not the eax^ess cost''oft 
the Worthington contract, but the cost of the pranps futl 
nished by Worthington in replacement under Article 6 (a)L 
The nebulous distinction that the District attempts to draw 
in this proceeding is very much like that which was considp 
ered and rejected by the Court of Claims in Fidelity 
Casualty Co. v. Ufdted States, 81 C. Cls. 495, 502. ' 

The District deducted as liquidated damages $50 per day 
from December 31,1936, to April 30,1937, the date of rejec¬ 
tion of the pumps. The contract provides that liquidated 
damages should be computed to the date of completion of the 
contract. If the theory of the District were sound, the 
liquidated damages should be computed to the completion 
of the Worthington contract. In fact, it was the logic of 
this argument which apparently appealed to the late Chief 
Justice Eicher when he said in his opinion: “The work 
under plaintiff’s contract, certainly, was not complete 
until satisfactory pumping equipment was installed” 
(App. 31). The argument of the District, thus carried to itb 
logical conclusion shows its absurdity, as it is unebn- 
trovertibly clear from all of the decisions of the* courts 
that liquidated damages could not be assessed upon such a 
basis. Under the District’s newly advanced theory of tlfe 
case, the date of April 30, 1937, would be of no significanpe 
whatsoever in the computation of liquidated damages. Ho'w- 
ever, that date was actually used to compute the damages, 
because it marked the completion of the contractor’s un¬ 
dertaking. Compare Carroll v. United States, 65 C. Cls. 400. 

In passing, it may be appropriate to make a few bri^f 
comments concerning the memorandum of the late Chief 
Justice Eicher upon which the District has relied to coh- 
siderable extent throughout the pendency of this case. That 
memorandum was written prior to the decision of the Sd- 
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preme Court in United States v. America/n Surety Co.y 
supra, but after the decision of this Court in United States 
V. Ctmnmgham, supra. It was based in part upon Article 9 
of the contract, without discussion of the principle involved 
in those decisions, and incidentally apart from the fact that 
the District was not relying upon Article 9. 

At page 25 of appellant’s brief, the District suggests for 
the first time in this case that if it had terminated Bopst’s 
right to proceed, then it would be entitled to “excess costs” 
of completion, although the assessment of liquidated dam¬ 
ages would have been improper. Whatever this statement 
means, it is too late for the District at this stage of the 
case, on appeal, twelve years after the settlement of the 
contract, to repudiate its collection of liquidated damages 
and elect instead a right to collect excess costs. 

5. As to Appellee Maryland Casualty Company, as surety, 
the settlement by the District with Bopst was final and con- 
dusive. 

In the letter from the Assistant Engineer Commissioner to 
appellee Maryland Casualty Company dated September 1, 
1937, it was stated that final payment was about to be made 
(App. 90). Undoubtedly, the reason for this letter to 
Maryland was because the District had received notice of 
claims by subcontractors (Tr. 310). This explains the 
letter from Maryland of September 18, 1937, requesting 
that the payment be made directly to the contractor (App. 
93). 

The payment voucher stamped October 1,1937, also shows 
that it constituted final payment insofar as the District was 
concerned (App. 79, 80). The only element lacking abso¬ 
lute finality was the fact that Bopst reserved his rights with 
respect to the deductions on account of liquidated damages 
and the failure to make payment on account of the sewage 
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pumps (App. 80). Insofar as appellee Maryland was con¬ 
cerned, the reservation by Bopst meant nothing. It meapt 
merely that Bopst was not satisfied with the settlement in the 
respects indicated, but otherwise the settlement was final. | 

Article 16 (b) of the contract (App. 64) provides for 
partial payments. Article 16 (d) is as follows: | 

“(d) Upon completion and acceptance of’ all work 
required hereunder, the amount due the contractor 
under this contract will be paid upon the presentation 
of a properly executed and duly certified voucher 
therefor, after the contractor shall have furnished 
the District with a release, if required, of all claims 
against the District arising under and by virtue of this 
contract, other than such claims, if any, as may be 
specifically excepted by the contractor from the opera¬ 
tion of the release in stated amounts to be set forth 
therein.” i 

! 

It win be seen that the acts of the District were in coifi- 
plete conformity with this provision. The order of Septeifi- 
ber 3,1937, shows that the work was completed and accepted. 
The amount due was paid upon the presentation of a duly 
certified voucher. A release was given to which the con- 
tractor made certain exceptions, as he was permitted to do 
under this provision. Without doubt, this was a final 
ment under the terms of the contract. 

Furthermore, under the provisions of D. C. Code, Title 1, 
Section 807 (App. 107) the District was required to retain 
the 10 per cent until the completion of the work. After tfie 
entry of the order of September 1,1937, the entire balan<b 
was paid to the contractor, clearly indicating that the woifk 
had been completed. The suggestion in the memorandum of 
the late Chief Justice Eicher that Bopst ^s contract was nqt 
complete until satisfactory pumping equipment had be^n 
installed under the Worthington contract, is contrary to tfie 
acts of the parties in construing the contract and to ti^ 
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established law with respect to Government contracts. See 
Fidelity d Casualty Co, v. United States, supra. 

When the District approved the voucher for final pay¬ 
ment and after deducting such amounts as it thought 
proper, made the final payment, it was only because the work 
r^uired of Bopst under the contract had been completed 
and accepted. His work was at an end. No other conclu¬ 
sion can be drawn from the acts of the responsible District 
officials or from the facts and documents of record herein, 
regardless whether or not said acts constituted a final settle¬ 
ment and preclude the District from asserting its present 
counterclaim. No other construction is consistent with 
the contract and with the law affecting the contract. It 
must be presumed that the District officials acted in accord¬ 
ance with the law, unless the facts permit of no other con¬ 
struction. 

The real questions involved are whether the rejection of 
the pumps and final payment under the contract, after de¬ 
duction of the cost of the pumps and the assessment of 
liquidated damages, constituted a settlement which pre¬ 
cludes the District from asserting its counterclaim at this 
time and, secondly, whether the failure of the District to 
inform Maryland of its intention to assert a counterclaim 
nullified the effect of its consent to the payment to the con¬ 
tractor and thereby released the surety. We shall discuss 
these points in order. 

In a number of cases the Court of Claims has discussed 
the essential elements of a settlement with the Federal 
Government. In certain respects, settlement of claims with 
the' Federal Government requires conformity to statute 
which would not be applicable with respect to the District 
of Columbia, a municipal corporation. 

in. Poole Engineering Co. v. United States, 57 C. Cls. 232, 
234, 237, the Court of Claims laid down the general rule 
that a claimant must assert his claim at the time the pay- 
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ment and settlement are made or otherwise he wiH be'i 
barred from asserting it later. The reasoning of the Conrt' 
is shown in the following quotation from its opinion z- i 

_ ' _ I 

“When a contract has been performed and a stipu-i 
lated consideration has been paid the general presump-i 
tion is that the transaction is a closed one. If there bef 
claims on the part of the Government which shouldj 
limit the amount of a stipulated payment necessary to • 
close the transaction they are asserted, and, generally! 
speaking, are deducted if they are known at the time.1 
If there are claims on the part of the contractor which!, 
affect the amount due and payable to him under the| 
terms of the contract, or for an alleged breach of it,' 
they should be asserted at or before the time a settle-; 
ment is made. The Government is entitled to knowj 
when it makes what it believes to be a final payment on 
its contract, what claims a contractor intends to asseri 
against it on account of the contract. It is its right to 
know whether the supposed final payment is in fact 
final and conclusive. It should not be required to wait" 
for this information until such time as it may suit th6 
convenience of the other party to bring his suit in the- 
Court of Claims. If suit can be brought in two years> - 
or even in less time, it may be brought in six years^, 
the period prescribed by the statute of limitations. In; 
the meantime the Government’s witnesses may become, 
scattered or have failed to keep records they otherwi^" 
would preserve and its means of defense destroyed or' 
greatly impaired. The doctrine implied in' the plain-* 
tiff’s theory of this case is that no settlement which thb 
authorized agents of the Government having the con¬ 
tract in charge may make is final or conclusive on thb 
contractor if he has kept silent about a claim for uri-, 
liquidated damages growing out of what he conceives 
to be a breach of the contract. It has been frequently 
said that if a party keeps silent when he ought to speak 
he will not be heard thereafter to speak when he ought 
to remain silent. ' j - 

I 

• • • • • - -J" 
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. We should at least hesitate to say that there can 
be no finality of settlements of Government contracts, 

' or claims arising therefrom, except at the end of law¬ 
suits. We hold upon this phase of the case that the 
plaintiff should have presented or otherwise made 
known its alleged claim for damages before the settle¬ 
ment was made, and having failed and showing no 
valid reason for its failure to do so, it can not maintain 
the present action.’’ 

This doctrine applies both ways, although it is true that 
in most cases it has been applied against the claimant and 
in favor of the Government. In Illinois Central R, R. Co. 
V. United States, 58 C. Cls. 593, 603, the Court of Claims 
considered whether the Government was in a position to 
assert that certain charges for transportation were inap¬ 
plicable, when an apparent settlement had been made four 
years before. The Court held that the requirement that a 
claim be asserted at the time of settlement, applied both 
ways, saying: 

‘‘This court, having in mind, among other things, 
the desirability of prompt settlement of Government 
accounts to the end that ‘there may be an end of ac¬ 
counting’, has inclined to insistence that claimants 
against the United States shall promptly assert their 
claims and under such circumstances as repudiate any 
idea of acquiescence in a settlement made, and repre¬ 
sentatives of the Government are frequently and prop¬ 
erly invoking these principles. Aside entirely from 
any question of legal right, may it not be pertinently 
said that even as against the Government a settlement 
permitted to stand for such a time as to raise all sorts 
of presumptions as to its finality ought to be permitted 
the sanctity of that quiet repose to which its presumed 
finality entitles it? The operation of a rule ‘both ways’ 
is never inequitable.” 

Very recently in L. E. Myers Co. Inc., v. United States, 
105 C. Cls. 459,478, the Court had this comment with respect 
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to a claim which had not been asserted at the time of settle- I 
ment: i 

i 

‘‘However, on May 24, 1933, the plaintiff had snb- | 
mitted to the defendant its ‘finaP vouchers for the 
balances claimed to be due. The vouchers did not in- i 
elude the additional amount herein sued for. After j 
making certain deductions, the defendant paid the re¬ 
mainder to the plaintiff June 16, 1933, by check, the | 
plaintiff endorsed the check and accepted payment with- i 
out protest or reservation. There was at that time no ■ 
other claim before the defendant that had not been | 
acted upon. 

I 

I 

It may be noted from the above that the Court pointed I 
out that the payment was accepted “without protest or I 
reservation.” The principle to be drawn from these deci- i 
sions is that if a party to a settlement does not agree that j 
it is final and conclusive, he or it is under the duty to | 
protest with respect to the rights not allowed or to reserve ! 
such other claim to be asserted later. In the third defense ; 
of the District in its amended answer, dealing with Bopst’s ; 
claim for necessary cost of maintenance, the District pleads | 
as follows: “The defendant says that plaintiff is estopped ' 
to assert said claim for the reason that plaintiff did not 
except said claim from the operation of the receipt and re- i 
lease executed by plaintiff upon receipt of final payment i 
under said contract shown by final payment voucher, a | 
copy of which is attached hereto as Exhibit ‘B’.” If this | 
was a final settlement for Bopst, was it not likewise for the i 
District! The rule of finality, except where reservation is : 
made, does and should apply both ways, as the Court of 
Claims has held. | 

- It is fundamental law that Maryland, as surety, had a 
direct interest and lien upon the fund retained by the Dis-' 
trict, which was dedicated to the fulfillment of the contract. I 
Any act of the District that decreased the amount or value of i 

I 

( 

I 
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the fund or made it less available to the surety, release 
Maryland from its obligation under its bond. This is so 
well established that the citation of authority is hardly 
necessary, but in the leading case of Prairie State National 
Bank V. United States, 164 U. S. 227, 233,41 L. Ed. 412,417, 
the Supreme Court stated the rule in these terms: 

' “That a stipulation in a building contract for the 
retention, until the completion of the work, of a certain 
portion of the consideration, is as much for the indem¬ 
nity of him who may be guarantor of the performance 
of the work as for him for whom the work is to be per¬ 
formed; that it raises an equity in the surety in the 
fund to be created; and that a disregard of such stipula¬ 
tion by the voluntary act of the creditor operates to 
release the sureties, is amply sustained by authority.” 

The District must necessarily concede that if it had made 
tlie last payment without the consent of the surety, the latter 
would have been discharged. But it is claimed that there 
was no discharge or release of the surety because its 
consent was first obtained. 

The consent which the surety gave was to a final settle¬ 
ment, in which certain deductions were made from the con¬ 
tract price and the balance paid to the contractor. It did 
not consent to anything more. It did not consent to a later 
assertion of a claim by the District based upon the cost of 
the Worthington contract. If such a claim had been asserted 
by the District, it is xmbelievable that the surety would have 
given its consent, when it was faced with a potential liability 
of several times the amount withheld. The consent was to 
a final settlement on the part of the District, without reserva¬ 
tion, in which it had deducted in full all of its claims for 
damages arising out of the contract, including both liqui¬ 
dated damages and the reduction in contract price from the 
rejection of the pumps. That was the time for the District 
to assert any additional claim, if it had any. The consent 
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of the snrety was based upon this final settlement, nothing 
more or less.^ That settlement was predicated upon the full 
completion of the contract; it discharged the surety, which 
had no interest or right to prevent payment to the con^ 
tractor.- If the premises were false, it was the fault of th^ 
District. It is not now in a position to say that the surety 
was not fully, released and discharged by the final settle^ 
ment which was made without reservation. j 

At page 29 of api)ellant’s brief considerable comment is 
made upon the statement in the opinion of the Court beloyr 
that with the dismissal of Bopst’s complaint there is “no 
justification for the District now to seek to disregard thh 
finality of its settlement.” It is asserted that the effect o^ 
this ruling is to impose a penalty upon the District and k 
forfeiture of its rights by reason of Bopst’s willful violation 
of the Federal Rules of Civil Procedure. This argument of 
the District constitutes a gross distortion of the ruling 
and opinion of the trial court. The settlement was a final 
one subject to the lunited right of Bopst to assert clairns 
based upon his exceptions to said settlement. Bopst as¬ 
serted such claims. The Court held that it was quite proper 

I 

for the District to regard the entire settlement as opeh^ 
up, for the purpose of defense against Bopst’s claims. But 
with the dismissal of Bopst’s complaint, the settlement be¬ 
came final and absolute. The settlement foreclosed any rigiit 
of the District, affirmatively and on its own motion, to make a 
greater or different claim. I 

The District contends that with the filing of suit by 
Bopst, the entire settlement was set aside and that it was 
entitled to affirmatively assert a greater claim than that 
adjusted at the settlement. The cases cited by the Dis¬ 
trict do not go that far, for instance, the settlement in 
Cummings v. Societe Sicisse, 66, App. D. C. 121, 122, 85 iF. 
2d 287, cited by appellant, was induced by fraud and bribery. 
None of them was applicable in conn^tion with a surety. If 

t 

I 

I 

i 

i 
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Bopst had the right to reopen the matter by bringing suit 
and said action gave the District the right to reopen the 
settlement with Bopst, that reopening could not and did 
not apply to the Maryland Casualty Company. The Mary¬ 
land Casualty Company was discharged and released, as 
surety, when final payment was made, after completion and 
acceptance of the contract, under the provisions of Article 
16 (d) thereof. 

6. District of Columbia v. Bailey has no application to 
the questions involved in this case. 

After the decision of the Court below, counsel for ap¬ 
pellant wrote a letter to the Court suggesting that the 
District was without power to make a settlement in this 
case. This claim had not been set forth previously in any 
pleading or by any other formal action of the District Com¬ 
missioners. It represents the final ingenuity of counsel 
which has been ever present in the development of the Dis¬ 
trict’s position herein. That claim is presented for the 
first time at pages 31-36 of appellant’s brief. The exact 
nature and effect of appellant’s argument is not clear ^ but 
the effect of it seems to be a contention that the Commis¬ 
sioners of the District of Columbia were without power to 
make any kind of a settlement, and that if a settlement was 
made in which the District has not received the maximum 
conceivable under any construction or interpretation of the 
obligation, the settlement is not binding. This sweeping 
claim of impotence on the part of the District is hardly 
reconcilable with its practical administration of affairs of 


^ "This obligation of appellee Bopst was a contractual obligation of a 
contractor to the District of Columbia, and appellant’s Commissioners were 
without authority to either release, extinguish, waive or elect not to en¬ 
force the same. Even had appellant’s Commissioners attempted to re¬ 
lease, extinguish, waive or elect not to enforce appellee Bopst’s obligation, 
such action would have been ultra vires and utterly void.” 
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great magnitude in the District of Columbia. Upon its face, i 
the claim is incredible. ! 

For this sweeping claim of lack of power, appellant's j 
counsel seems to rely almost entirely upon District of Co- '■ 
Iwmbia V. BaUey, 171 U.S. 161, 175-177, 43 L. Ed. 118, 125-! 
126 (1898). Strangely enough, counsel for appellant have , 
not analyzed the substance of that decision but are content 
to quote one excerpt, which they seek to apply in a situation j 
far different from that under consideration by the Court. I 
As stated by the Court in the very beginning of the decision, | 
that case involved two propositions, namely, whether the| 
District of Columbia had power to submit a dispute to the I 
award of an arbitrator, and secondly, if the power existed,, 
whether it had been exercised. Actually, there were two 
suits, the first suit was an action for damages for breach! 
of contract growing out of the fact that the appropriation! 
by Congress had become exhausted and the District was 
without funds to pay for the work that it had contracted; 
for. During the pendency of that suit, but apart therefrom,! 
and not in connection with any statute or rule of court, the; 
Commissioners agreed to submit the matter to an arbitrator,. 
The method and manner of submission, as well as the terms 
thereof, were very informal, and it was not clear whetherj 
the award of the arbitrator was final and conclusive oi^ 
whether it was subject to exceptions and argument. The 
first connection between the acts of the arbitrator and the 
pending court action was the filing of the report by the 
arbitrator. After the filing of exceptions and the motion 
for judgment, another action was commenced on the award 
itself. The two actions were consolidated. Testimony wa^ 
received as to conversations with the individual CommisT 
sioners to prove their intention to submit the matter to 
final determination by the arbitrator. | 

'Hie Supreme Court held that the judgment on the award 
was erroneous on both grounds: First, there was no power 

i 

I 

I 
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in the administrative ofl&cers of . the District to^ Shbmit the 
matter to arbitration “when no authority, is conferred upon 
the Commissioners to contract to pay a claim of .a char¬ 
acter embraced in the arbitration and no appropriation had 
been made by Congress for the. payment of any such 
claim” (ibid p. 177); and secondly, the submission failed 
to conform to necessary requirements as to the form and 
manner of submission (ibid p. 178). The judgment was to 
dismiss the action on the award and to require a new trial 
on the original action. 

There is nothing in the above decision that supports the 
argument of appellant as to its lack of power, as herein con¬ 
tended. For instance, it is not contended, as in the Bailey 
case, that there was a lack of appropriation or authoriza¬ 
tion on the part of the District to make the Bopst contract 
in the manner and form in which it was executed. There is 
no disclaimer as to the validity of the Bopst contract 
analogous to the finding of the Supreme Court of invalidity 
of the submission to arbitration. A somewhat similar at¬ 
tempt of the District to claim lack of power to make a con¬ 
tract for the erection of a municipal building was denied by 
this Court in Parsons v. District of Columbia, 35 App. 
D. C. 326. 

Appellant has faded to claim and research has failed to 
find that the Bailey case has been cited to support the broad 
proposition of law contended for by appellant. A check of 
the authorities will show that the case has been cited for 
the proposition as to the lack of authority of a municipal 
corporation to submit a matter to cbmimon law arbitration 
but on no other point. On the other hand, it has been cited 
and distinguished in a case where the contract of the munic¬ 
ipality provided for arbitration and such a contract was held 
to have been valid. Bay Cov/nty v. NixonrSmith ConsUrucr 
tion Co. (1923; CCA 5th) 294 Fed. 898. 
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The District of- Oolninbia, like any other municipal cor¬ 
poration, has full power to contract and pay obligations in- ' 
curred within the scope of its anthorization by the Congress, ; 
and when it has such authorization, it has full power to make | 
any settlement-in connection therewith. Appellant goes ; 
much too far when it contends that “the power to settle or ' 
release or extinguish any indehted/ness or liability or ohliga- ' 
tion of any person or corporation to the District has never | 
been granted appellant’s Commissioners.” (Brief, p. 34.) 
To illustrate, D. C. Code 47-15861(a) is as follows: 

i 

“Sec. 47-1586 1. Comprorrdses. —(a) Authority to i 
make. —^Whenever in the opinion of the Commissioners 
there shall arise with respect of any tax imposed under i 
this article any doubt as to the liability of the taxpayer i 
or the collectibility of the tax for any reason whatso-' 
ever, the Commissioners may compromise such tax.”| 

■ j 

This section is practically identical with its predecessor: 
Code 47-1536 (a), enacted on July 26,1939. This statute is, 
much broader and grants much greater discretion and au-i 
thority than the comparable Section 3761 of the Internal 
Revenue Code. This statute gives the Commissioners poweii 
to make a settlement, even though the liability is definite and 
certain. It is like the power of an individual to satisfy a! 
judgment for less than the face amount due. The bill that 
appellant refers to in its supplemental appendix (p. 109^ 
was of a similar nature, and the President vetoed it because 
there was no limitation in amount. The power to make 4 
settlement of an admitted liability is something entirely 
different from the power to make settlements and adjust¬ 
ments based upon the facts of a particular case. The lat¬ 
ter, and not the former, is the kind of settlement that was 
made in this case. .There was no release by the District of 

i 

any amounts or liability admitted to be due to it. j 

i 

I 

I 

i 

I 
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At the time of settlement the District had made ho chum 
under Article 6 (a). But when the settlement was made 
it embraced any rights that the District had or may have had 
under Article 6 (a) as well as Section V of the specifications. 
The District is neither a minor nor an incompetent that can 
repudiate its agreements and settlements entered into in 
good faith and for valuable consideration. That is the real 
nature of the argument made by counsel for appellant 
herein, which should be denied, once and for all, in unmis- 
takable terms. 

7. The findings and conclusions of the Court below are 
aclequately sustained by the record. 

The findings, conclusions, and opinion of Judge Morris 
are set out at pages 50 to 58 of the joint appendix. In his 
memorandum. Judge Morris goes to considerable length 
to relate the background and history of these transactions. 
He has set forth the facts in considerable detail The 
record contains the Bopst and Worthington contracts and 
considerable data and exhibits with relation thereto. It 
also contains the correspondence and dealings between the 
parties. It is an unusually complete record, fully adequate 
to sustain appellees’ motion for summary judgment. 

It is noteworthy that appellant does not anywhere con¬ 
tend that the findings and conclusions of the Court below 
are in error or in issue. Appellant’s brief relates entirely 
to what it regards as the questions of law based upon the 
contract. It cannot and does not controvert the facts, 
most of which are based upon its own exhibits. 

Some of the findings made by Judge Morris and concern¬ 
ing which appellant does not take issue, are the followmg: 
The pumps were “below the efficiency and capacity require¬ 
ments of the contract” and were rejected “under the provi¬ 
sions of Section V of the specifications” (App. 52). The 
Worthington contract included “not only the cost of furnish- 
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ing the pumps, bnt the miscellaneoTis construction item in 
the contract amount of $10,675. It is not disputed that the 
pumps furnished by the Worthington Corporation were of 
somewhat different guaranteed efficiency and capacity than 
those specified in the plaintiff^s contract’’ (App. 53, 54). 

‘‘So far as the record discloses, no claim of any kind 
was ever made upon the plaintiff, or his surety, nor 
was any notice given that claim would be made, for 
any replacement work under the Worthington con¬ 
tract at the time of the final payment to the plaintiff, 
the invitation for the bids, which resulted in the Worth¬ 
ington contract, the final settlement with the Worthing¬ 
ton Pump and Machinery Corporation, or at any time 
prior to the institution of the instant suit, February 
25, 1941, and not even in the original answer in this 
case, but only as a counterclaim filed with an amended 
answer thereafter. It is perfectly clear that, after 
repeated efforts to secure pumps which were needed 
for the operation of the proposed sewage disposal 
plant upon specifications and guaranteed efficiency which 
were found unworkable, the Commissioners of the Dis¬ 
trict of Columbia considered it to be in the best interest 
of the District to reject the pumps, reclaim the monies 
paid therefor, and proceed to secure pumps of different 
efficiency and capacity requirements, even though the 
cost therefor was greater.” (App. 54). 


“It is quite obvious that the Commissioners acted 
under the latter provision of this section, and treated 
the contract as terminated as of April 30,1937, and the 
contract obligations of both parties discharged upon 
the final payment October 1,1937, even though the plain¬ 
tiff Bopst insisted to the contrary by protesting the 
disallowance of the value of the rejected pumps and 
the deduction for liquidated damages.” (App- 55). 

The counterclaim of the District of Columbia “is under¬ 
standable ohly if considered as a weapon of defense to 
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prevent a recovery by the plaintiff. • • • The pdaintiff’s 
claims have been dismissed, and he may no longer assert 
that the settlement made by the District of Columbia was 
not a final and complete one. There is, therefore, no justi¬ 
fication for the District now to seek to disregard the finality 
of its settlement That the District of Columbia did intend 
to avail itself of the provisions of Section V of the specifica- 
jdons, and not to seek recovery for excess costs of the 
Worthington contract under article 6, which is not manda¬ 
tory, is evident from its claim and deduction for liquidated 
damages, under article 9, accruing from December 31,1936, 
to April 30,1937, when the plaintiff's pumps were rejected. 
That this is so has become even more evident from the order 
of the Commissioners, sitting as a Board, on September 3, 
1937: • • • The payment by the Commissioners to the 
plaintiff of all monies due to the plaintiff, as reflected by 
the final settlement, leaves open to no question the deter¬ 
mination of the District Commissioners not to charge the 
plaintiff with any excess cost arising out of their rejection 
of the plaintiff's pumps." (App. 56, 57). 

These uncontroverted findings by the Court below are 
more than adequate to justify the judgment entered, and 
the judgment below may well be affirmed upon that ground 
alone. 

Conclusion 

The counterclaim which is the subject of this case was 
an afterthought, devised by the ingenuity of counsel as a 
means of defense to the claim of the plaintiff Bopst. It is 
without substance. The judgment of the Court below grant¬ 
ing summary judgment dismissing the counterclaim may be 
affirmed on any one of a number of different grounds. Some 
of those grounds are: (1) That the Worthington contract 
i was neither a completion nor a replacement contract, being 
materially different as to guaranteed efficiencies and other- 


37 


wise. (2) Eecovery of excess cost is not normally a i)art 
of the damages for breach of warranty. (3) The remedy 
for failure to meet guaranteed efficiencies as provided in 
Section V of the specifications, has been fully satisfied. (4) 
The District having collected liquidated damages is not in 
a position also to collect the excess cost of the Worthington 
contract. (5) The settlement by the District with Bopst 
was final and conclusive with respect to appellee Maryland 
Casualty Company. (6) The argument of appellant as to 
the lack of power to conclude a settlement was the offspring 
of the ingenuity of counsel, to support a claim that was 
otherwise impossible to justify. i 

For any and all of the above reasons, it is respectfully 
submitted that the judgment of the District Court should 

be affirmed. I 

! 

Respectfully submitted, i 

Roger J. Whitepoed, ! 

John J. Wilson, i 

Philip S. Peybee, i 

815 15th Street, N. W., | 

Washington 5, D. C., j 

Attorneys for Appellee, i 

Maryland Casualty Company^ 
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SUMMARY OF ARGUMENT 

L The Distxkt has propciiy described the Wordungton pomps 
as replacement piimp& Whedier such mhstantial <fi£crenccs 
exist between die Bopst and Wofthington contcacts as would af¬ 
fect die Worthington contract pike as the tme measoit of dan^ 
ages fen: Bpps^s brea^^of his contract, is am issue of fact wribidi 
was prechidcd from trial by.die somnu^ judgment of the Dis¬ 
trict Court Even the cxistaice siibstan^ difEeren ces bc^ee n 
the two contracts would not operate to release or czonei^ zp- 
pdke Maryland, the surety on the Bopst contract p cr faffm a n c e 
bond, from all liability under die bond; such tfifferences could 
only afto die mediods of proo^ or the amount of damages 
the District mis^t recover on its c oun terc laim . ' United States t. 
U. S. F. & G. Co., 236 U. S. 512,524. 
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n. Damages for breach of warranty, nnder the common law as 
enunciated by diis Conn, are measnied by the cost of retracing 
the waxianted artkk and the cost of any other woik neces¬ 
sary by reason of die breach of warranty. refdacement article 

need not he identical witii tiie defective wamcanted article^ hot 
only as near tiie same as then procniable. Fries, BcJl & Sharp 
Co> V, Livingstone, 56 App. D. C 209, 12 F. 2d 150. The same 
m easn r e of damages is applied to rqdacement of defective woih 
under building construction contracts. 5 \^^]liston. Contracts, 
(Rev. ed, 1^) Sec. 1563. 

nL'Artidc 6(a) of the contract is ap^icable, because (i) Sec¬ 
tion V of the Specifications of the Bopst contract did not provide 
a remedy which excluded every odicr remedy expressed in tiie 
amtnict and given by the common law; (ii) the “inadequacy” of 
the B<^st pumps;, which appellee concedes in its hrie^ rendered 
them “defective” within the meaning of Article 6(a); and (iii) 
the al2^;ed “excess cost” of the Worthington pumps, sought by 
tiie l^istrict, is really only ^e balance of the cost of those pumps 
which has not yet been liquidated. 

IV. Bopsfs contractnal obligation to'^fnmitii -pumps which 
worked was not fulfilled by him and the Commisaoner^ Order 
of September 3i, 1^, expressly edkd attention to tiiis facL Botii 
excess costs and liquidated damages fiir ddays extending until the 
com{dcti(m contractor has fully p er for med, may be recovered from 
tile first omtractor vHiose ri^t to proceed has been terminated 

' because of his ddays, if die contract so provides. Caravd In- 
diistn c s Corp; v. United States, 101 C. CL 790.' Under contract 
provisions similar to tiie one involved in tiie instant case, no ded- 
sion has been found hdding tiiat impoation of liquidated dam¬ 
ages for ddays preduded cdlection of excess costs of comfdetion^ 
tiie casts constnnng the nmihir Article 9 of the Government 
Standard Form of Contract uniformly point to “termination of 
tiie contractor’s ri^ to proc^ witii tiie wofk” as invoking a 
contractnsil prdiibition upon assessment of liqmdated damages for 
ddays. Appdlant, however, considers Artide 9 as irrelevant and 
immaterial to appdlanf s rights under its counterclaim. 

V. The only possible purpose behind the District’s letter to the 
^ surety of Sqrtember 1,1957, was to preserve tiie right tiie Dis- 
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trict to recover from die surety die cost of die rrplacmifnt pampL 
A “setdement” cannot , be a one-way street; appidle^s idea of a 
settlement as somedimg determinative the rights of one of die 
parties thereto, while not determinative of the rights of die bdier; 
is a novel theory onsni^iorted by any reported cases.- The pay* 
ment to the contractor of the retent which had been hdd by the 
District as additional secority for the performance by Bopst o£ 
the work under his contract conld, in die absence of consent there* 
to by the snrety <m die performance bond, relieve the sorely of its 
obligations to the District under die bond only if the snrety was 
harmed therdiy and only to the extent of die payment made. 
Appellee Maryland Casualty Company not only consented to the 
so-caUed final payment to ]^p5t, but actually requested that it be 
made. This payment, by appdke^s own showings enabled the 
contractor to pay subcontractors for whose bills die snrety was 
oUigated under die terms of its payment bond. Appellee— 
snrety, dioogh not entided to notice ol the contractor’s default 
was neverdilcss e xpr es sl y so inform^ by the DistricL Estoppel 
the District to assert its counterclaim cannot be predicated upon 
the surky’s present assertion diat it interpreted die I^strkf’s letter 
of September 1, 1937, as an afBrmation that no claim would be 
made for the cost the replacement pompsi, since die surety 
conld easily have informed the District in 1937 of this interpr^ 
tion and have then inquired of the District whether sndi inter* 
pretation was correct Carelessness on the part the snrety 
cannot raise an estoppel against the District 
VL It is the analytis of die scope dE die andiority of ^ Dis* 


triefs Commissioners contah^ in District of Cohunbia v. Bailey 
(171U. S.'at 175-177,43 L. ed. at 125-126), rather dian the ultimate 
conclusion reached by the Supreme Court on die basb of diat 
analysis, which supports die ajqiellant’s amtentions in die present 
case. This Court has fdlowcd that analysb in other cases. Ap¬ 
pellee-surety’s reforence to die tax compromise andiority recendy 
granted die District Commissioncis, demonstrates the necessity 
for express statutory authorization to compromise. Appellee’s 
attempt to liken the alleged settlement in the present case to such 
a compromise fails because of (i) absence of any statutory author- 
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izatioii, as wdl as (u) absence o£ any concession on the part of 
cidier or sorety and absence of any other vabiable con- 
sideiation to support the alleged setdement or compromise. 

Vn. The condnsimis contained in the memorandom opinion 
of the Court below are wholly erroneons. 

'argument 

" ... I 


The Worthington Contract was a True Replacement Contract 

. (a) By the terms of its contract, Worthingtcm’s pomps 

replaced Bopsfs . 

" * 

The contentions of the appellee, Maryland Casualty Com¬ 
pany, that there is nothing in the record or in the acts of 
the District of Colombia to indicate that, the Worthington 
contract was either a completion or a replacement contract, 
and that Maryland was not advised that the Worthington 
contract was intended as a replacement contract, are com¬ 
pletely at variance with the plain langoage of both con¬ 
tracts. 

The Bopst contract provided: 


“Article 1. STATEMENT OF WORK. The 
contractor shall furnish materials, and perform 
work required for Constmcting complete and keep¬ 
ing in repair for a period of one year sewage 
pomps • • * in feewage Pumping Station * * * in 
connection with a sewage treatment plant * • 
(App. 59.) 


wliile the advertised Specifications of the Worthington con¬ 
tract pointed out: 


** Section 11.—Present Conditions. The attention 
of the Contractor is called to the fact that four 





(4) main sewage pumps were installed in this, sta¬ 
tion under a previous contract but have been or will 
be removed * • *. The pumps called for under this 
contract shall be installed in the same location as 
the former pumps and shall be designed to operate 
satisfactorilj in connection with the equipment 
now installed.” (App. 84.) 

Other than to have specifically designated the Worthing¬ 
ton contract as a ^^Replacement Contract To Replace Sew- | 
age Pomps Furnished By Bopst and Rejected as Defective”, I 
it is difficult to understand how the objective of the Worth- ' 
ington contract, to replace defective pumps supplied by I 
Bopst, could have been brou^t -home more clearly to | 
Bopst’s surety, Maryland. 

It is, therefore, proper for the District to refer to these i 
Worthington pumps as ^^replacement pumps.” I 

The District wanted pumps that would work —^as the | 
surety itself says, 

^ ■* ' 

<*The District was primarily interested in ac- I 
complishing certain results.”" (Brief of Appellee, j 
p. 6.) i 

The results desired by the E^trict were clearly set forth in I 
both contracts in these words: I 

<*The undersigned bidder guarantees that each of i 
the main sewage pum^ • • • will deliver its rated j 

volume of sewage against the rated head continu- I 

ously at the guaranteed overall efficiency under the 
specked operating conditions, and that at other 
conditions of head, it will conform closely to the 
following data and the accompanying curves and 
drawings.” (Bopst, “Data Piled With Bid’\ | 
App. 66; Worthington, Exhibit “F”, p. 8 preced- , 
ing “Descriptive Data”) • i 

The rated volume of sewage and the rated head were pre-: 
scribed by the District identically in both contracts I 
(“Guaranteed capacity at rated head (22 ft) g. p. m.”; 
App. 67 and 82). The guaranteed efficiency for each pump ' 
was supplied by the bidder himself. The ability of each 



pump to operate at the gaaranteed capacity coniinnously 
at the gnaranteed over-all efficiency whSie pumping sewage, 
constituted the ability to handle sewage” mentioned in the 
Acceptance Tests sections of the respective specihcations. 
Section V of the Specifications of the Bopst contract, point- 
<sd up these important features of guaranteed efficiency, 
capacity, and ability to. handle sewage, which the pumps 
must meet, upon test after installation, in order to he ac-. 
ceptable. Section V of the Specifications was not specially 
written on the basis of Bopst ^s proposal, as claimed by Ap¬ 
pellee Maryland (Brief of Appellee, 6); it was no insertion 
but was a part of the printed or mimeographed specifica¬ 
tions. See Printer’s Note, App. 59, and Specs., App. 71-74. 
The same provisions were inserted as Section XI in the ad¬ 
vertised specifications which were, incorporated in the 
Worthington contract, and the latter (see original Exhibit 
“F”) was word for word the same as the former except 
for the elimination of references to equipment which Bopst 
had already furnished and which had been accepted by the 
District. 

Article 6 of the Bopst contract (App. 61-62), read with 
Section V of the Specifications thereof (App. 71-74), cer¬ 
tainly showed that the District did insist upon satisfactorj’ 
pumps, and would itself procure them at Bopst’s expense 
if he failed to furnish them himself. The plain provisions 
of the contract constituted sufficient notice to the surety on 
the performance bond for that contract, that if Bopst’s 
pumps should be rejected, the District might procure them 
elsewhere and charge the cost to Bopst, in which event the 
surety (Maryland) would be equally liable by reason of its 
execution and delivery of the performance bond. (Exhibit 
“E”, Supp. App. 1.) 

(b) The Bopst and Worthington contracts were 
substantially similar 

The surety’s brief, from pages 6 to 13, is devoted to an 
attempt to show that the Worthington contract differed sub- 
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stantially from the Bopst contract and that for this reason 
the Worthington contract price does not provide a measure 
of the damages suffered by the District. 

The total Worthington contract price, as the surety em¬ 
phasizes, consisted of two principal items: (1) The cost 
of the replacement pumps including their installation, $54;- 
976.00, and (2) Miscellaneous construction, $10,675.00 (App. 
51-82).. The District contends that the material to be fur¬ 
nished and the work to be performed by Worthington under 
item 1 of its contract was precisely the same material and 
work required of Bopst under item 1 of his contract, and 
that the cost of this material and work represents the true 
measure of a portion of the direct damage sustained by the 
District through Bopst’s breach of his contract in failing to 
comply with the specifications thereof. It is the fuiilier 
contention of the District that the work performed by 
Worthington under item 2 of its contract, the Miscel¬ 
laneous Construction” which is described in Sections 2.1 
through 2.6 of the Specifications (App. 87-89), represents 
other work necessarily performed in order that the Sewage 
Pumping Station could be placed in the same condition in 
which it would have been upon the completion of Bopst’s 
contract work if his pumps had met the specifications of his 
contract. This work included (a) work in connection with 
the installation of the new pumps of a type which had been, 
or would have been, performed by Bopst in connection with 
his pump installations but for which payment, to him was 
included under some payment item other than that for the 
pumps themselves; (b) work which had been performed by 
contractors other than Bopst, and at no expense to Bopst, 
during or in connection with Bopst’s performance of his 
contract and which had to be again performed in connection 
with the installation of the Worthington replacement 
pumps, and (c) other work which was a necessary conse¬ 
quence of the rejection of the Bopst pumps and the pro¬ 
curement of replacement pumps and which would not other¬ 
wise have required performance. Thus, much of the dam- 




ages represented by the cost of ^‘miscellaneons constnxC' 
tion’^ might properly be denominated consequential dam- 
ages”. 

The surety, by its characterization of the miscellaneous 
construction item in the Worthington contract as a substan¬ 
tial difference from the Bopst contract (Brief of Appellee, 7, 
8), apparently considers only the cost of the pumps them¬ 
selves as a measure of the direct damages sustained by the 
Dbtrict; all other costs, particularly the costs of connecting 
^d adjusting those new pumps to the other work per¬ 
formed by Bopst, are treated by the surety as consequential 
damages (Brief of Appellee, argument 2, page 13) for 
which it contends recovery may not be had by the District. 

If the surety’s view be correct, that these other costs arc 
^nsequential damages, then the cases cited by it in its 
brief, from United States v. Axman on page 9 to Rosenberg 
V. United States on page 13, are not pertinent to the present 
appeal as they did not contain any elements of consequen¬ 
tial damages. And such costs, whether called consequential 
damages or not, are recoverable under the rule applied by 
this Court in Fries, BedU S Sharp v. Livingstone, 56 App. 
D. C. 209, 211 (discussed below, pp. 19-21), wherein it was 
pointed out that not only the cost of replacement material, 
but also the cost of removing the defective material and the 
cost of installing the new material were part of the damages 
sustained. 

In the Fries, BeaU dt Sharp case this Court also pointetl 
out that the new material need only be 

“ • • • as near the same style, grade, and char¬ 
acter specified in the contract as then procurable. ’ ’ 

(56 App. D. C. at 2ill) 

and not that It must be identical ' For if the new material ^ 
must be identical with the rejected defective material, it 
must of necessity be equally defective, else it would not bo 
identical .The Worthington pumps, then, could not 1 h< 





identical with the Bopst pnmps; they needed only to be 
pumps that worked which were “ * * * as near the same 
style, grade, and character’* as the pnmps required of Bopst 
“as then procurable”. 

Whether the ‘Worthington pumps were as near the style, 
grade, and character of the Bopst pumps as then procur* 
able—^without being identical—^is a question of fact which 
can be determined only by a trial of the issue. Likewise, the 
effects, if any, which any other alleged differences between 
the Bopst and Worthington contracts may have had upon 
the price bid by Worthington, are also questions of fact 
to be determined by a trial of the issues. But no trial has 
been had of any issues of fact in the present case. The Dis¬ 
trict Judge precluded any trial by granting the summary 
judgment from which the District of Columbia has appealed. 

However, certain observations might be made concerning 
the various “differences” pointed out by the surety, Mary¬ 
land. The items for comparison whidi are set forth in 
parallel columns on page 7 of Maryland’s brief are taken 
from the data which the respective contractors submitted 
with their bids, and each and every item was inserted by the 
respective contractor in his original bid and was not placed 
there by the District. (See Printer’s Note, App. 59 in con¬ 
nection with these items on App. 67 and 82.) Except for the 
efficiencies of the pumps, the various items listed are merely 
details of the pumi>s which would necessarily vary unless 
the pumps were identical, and-therefore identical^ defec¬ 
tive. The “guaranteed over-all efficiency of pump and 
motor at rated head and capacity”, although a material ele¬ 
ment in both contracts, was an element which was supplied 
by the bidder and not by the District. At a trial, the Dis¬ 
trict would prove that the advertised specifications for hofh 
contracts set up a base figure of 78% over-all efficiency for 
pumps and motors, that each bidder inserted his own figures 
for the guaranteed efficiencies, and that the bids at each 
opening were evaluated by adding to, or subtracting from, 
the bid price specified sums for each percentage of bid effi- 
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ciency below or above the base figure, and that awards 
were made on the lowest bids as evaluated, although the 
successful bidder would be paid his actual bid price. (See 
“Instructions to Bidders”, par. 31, page 39, Supp. App. 
4-6). Thus it would be apparent that each bidder had to 
consider the efficiencies he would guarantee, as well as his 
prices, in meeting his anticipated competition. Likewise, 
since the successful bidder’s pumps might be deficient yet 
acceptable at reduced prices (Bopst’s Specffications, Sects. 
XIa and Xlb, App. 74-75; Worthington’s Specifications, 
Sects. XVila and XVilb, App. 86), the efficiencies bid 
would again be related to the prices bid. At a trial, the 
District would establish the substantial similarity of the 
two contracts. 

Worthington’s replacement of the Bopst suction bells 
by elbow-type suction bells, which appellee Maryland claims 
constituted a substantial difference between the two con¬ 
tracts, is merely an illustration of Worthington’s ingenuity. 
Worthington made this change under .Section 1.5 of the 
Specifications of its contract (App. 86-87), and Bopst had 
the same right under Section 1.5 of his contract Sx)ecifica- 
tions (App. 76-77), but Bopst never requested permission to 
make such a change (Affidavit of Elwood Johnson, Tr. 177- 
178). The exercise of such an option by the second contract¬ 
or, where the first contractor had the same option, does not 
change the two contracts, according to United States v. 
McMuUen, 222 U. S. 460, 472. This fact was emphasized by 
the Supreme Court in United States v. Axman, 234 U. S. 36, 
44-45, cited by appellee. And, as said by one of the District 
Judges in ruling upon an earlier motion of the surety in the 
present case: 

“ • • • The McMullen case • • • that,is distin¬ 
guished in the Axman case, * * • comes closer, I be¬ 
lieve, to being a controlling authority than does the 
Axman case.” (Memorandum of Court on Motion 
of Maryland Casualty Co. to Dismiss Counter¬ 
claim, App. 29). 
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The snretj complains that the Worthington contract al¬ 
lowed a longer performance time and stipulated smaller 
liquidated damages for delay than did the Bqpst contract, 
and therefore wiped out any liability of Bopst to the Dis¬ 
trict based upon the Worthmgton contract price. It would 
appear to be self-evident that had the Worthington per¬ 
formance time been shortened, the greater likelihood of 
liquidated damages being imposed would have caused 
Worthington to have bid higher in order to cover such liqui¬ 
dated damages. Thus the longer performance t^e re¬ 
dounded to the benefit of Bopst, and is no ground for com¬ 
plaint. 

As a matter of law, the amount of liquidated damages 
provided in the W^'orthington contract is immaterial, in view 
of the fact that Worthington completed in time; and even if 
liquidated damages had been imposed on. Worthington the 
only effect would have been to reduce Bopst’s liability to 
the District to the extent Bopst could prove that the liqui¬ 
dated damages exceeded the actual damages sustained by 
the District. Doehler Metal Furniture Co.,v. United States, 
149 F. 2d 130,135. . ' 

The right reserved to the District in both contracts, to 
accept pumps deficient in efBknency or capacity, or both, at 
reduced prices, is merely an option which was reserved to 
the District. It was an option which, if exercised under the 
Worthington contract, could.only have reduced the liability 
of Bopst The surety has no ground for complaining of a 
provision which could have operated-only for the benefit 
of its principal and therefore of itself. 

i 

I 

(c) Cases dted by Appellee li^uyland establish its lialnlxty 

None of the various cases cited by the surety is opposed j 
to appellent’s claJm^; in fact, several actually support ap- I 
pellant. In United States v. Axman (Brief of Appellee, p. | 
9) the first contract provided not only for dredging but al^ ' 
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for the deposit of the spoil material in a particular place. 
As the Snpreme Court said: 

“ • • • It specifically made the place of dumping 
the spoil an essenti^ and particular term of the 
contract. It is not necessary to inquire into the 
reason which actuated the Government in making 
this requirement. It may be that it desired the 
spoil to be retained at a pl^ outside of the channel 
and that such retention was a better way of doing 
the work than to deposit the spoil in deep water. 

It is enough to say t^t the contract, part of which 
we have heretofore set forth, specifically provided 
for dumping the spoil behind the bulkhead. • • • ’> 

(234 U. S. at 43.) 

Other provisions of the contract prohibited payment for 
excavated material deposited otherwise than as specified. 
After Axman stopped work and refused to resume, the work 
•was relet tmder a contract which changed the place for de¬ 
posit of spoil In its decision the court said: 

tt • • • Dre^iging the channel would not be 
enough to show performance of his [Axnian’s] 
contract, unless he complied with the other ma¬ 
terial requirement as to the deposit of the spoil 
The new contract contained a different stipulation 
as to the dumping of the spoil Upon the showing 
made in this case we think the change in the place 
of dumping the spoil was very material, and could 
not be made consistently' with the terms of the 
agreement under whi(^ Axman undertook to per¬ 
form the work or be liable as stipulated in para¬ 
graph 4.” (234 U. S. at 43-44) 

The Worthington contract neither omitted any material 
work required of Bopst, nor required any material work 
which had not been required of Bopst except such as was 
the necessary consequence of his breach of his contract. 

Neither United States v. O^Brien, 220 U. S. 321, 328, nor 
DoeJder Metal Furniture Company v. United States, 149 F. 
2d 130, 135, support the propositions for which they are 
cited by appellee. The O'Brien case dealt solely with the con- 
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strnetlon to be placed npon the language of the contract and ' 
conclnded, for several reasons, that ‘*the United States asks ! 
more than in our opinion the contract gives.” 220 U. S. at I 

m ! 

In the Doehler Metal Furniture Company case the first i 
contract authorized the Government, npon the contractor's 
delay in delivery, to terminate the contractor’s right to pro- i 
ceed and to recover any excess cost of obtaining the articles ! 
elsewhere. The second or “completion” contract author¬ 
ized the Government, in the event deliveries were delayed, | 
either to assess liquidated damages or to terminate the con- > 
tractor’s right to proceed, obtain the supplies elsewhere 
and charge the contractor both excess costs and liquidated | 
damages to the date the supplies should be finally obtained, i 
The second contract thereby imposed a burden of paying 
liquidated damages for delays whether or not the contract-! 
or’s right to proceed be terminated and whether or not he | 
also be charged excess costs. In the Doehler case, far from 
holding that the “burden of proving the identity of the two ' 
contracts is upon the Government” as stated by appellee | 
Maryland (Appellee’s Brief p. 9),—^for concededly the' 
contracts there involved were not identical in language or | 
obligations—the Circuit Court of Appeals for the Second 
Circuit rejected the contention of Doehler, which is also the; 
contention of appellee Maryland, that the additonal clause, I 
imposing liquidated dmnages for delay, was a material ' 
change which affected the price as a matter of law and thus i 
“wiped out Doehler’s liability for ‘excess cost’ under thej 
reletting provision”, saying: i 

“• • • This alleged doctrine (reminiscent, in its 
rigid formality, of the rule in Shelley’s case) finds | 
no support in the cases; those cited by Doehler re¬ 
lated to relet contracts calling for performance of ■ 
work of a kind substantially different from that ! 
which the first contractor had agreed to perform | 

or for the delivery of goods of a substantially dif- I 

ferent character.” (Citing United States v. Ax- j 
fnan, 234 U. S. 36 and Rosenberg v. United States, 

76 Ct CL 662). 149 F. 2d at 133. 
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The court did hold that the extent, if any, to which the 
liquidated damages clause increased the price under the 
second contract was a question of fact, and that to the ex* 
tent that the price was so increased the amount of the GU>v* 
eminent’s recovery must be reduced. The burden of proof 
which the court held to rest upon the Government, was with 
respect to the issue of the extent to which tins clause afFect* 
ed the contract price; and for the reason that the burden 
should “rest where it ordinarily would rest,’ L e., on the 
Government, which, under the counterclaim,^ is asserting a 
claim against Doehler.” 149 F. 2d at 13b. 

The statements and quotation attributed by appellee 
Maryland (Appellee’s brief, pp. 9*10) to the Supreme Court 
in United States v. United States Fidelity S Guaranty Co., 
236 U. S. 512, 517, are misleading because (1) the idatter 
quoted by Maryland is from the findings of the trial court, 
not the opinion of the Supreme Court, and (2) the Supreme 
Court did not approve “the findings of the District Court 
that the second contract was not a proper measure of dam* 
ages because it was a different contract.” What the Su¬ 
preme Court did was to 

“ • • • assume the entire correctness of the court*s 
view that because of the substantial differences be¬ 
tween the work that was the subject of the Boggs 
contract and the work that was afterward let to . 
Owen, the latter contract furnished no proper basis 
for ascertaining the damages accruing to the Gov¬ 
ernment by reason of the default of Boggs. • • •’’ 

236 n. S. at 522 (emphasis supplied).. 

undoubtedly because 

“ • • • the (jovemment waives assignment of error 
relating to the refusal of lower court to allow dam¬ 
ages on amounts of excess cost in relet contract”. 

7d. at518. 

In this case the contractor, Boggs, had received progress 
payments totalling $7,895.40 from the Government during 
the course of his work, although the work had not been in 
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conformity with the plans and spedfications and was still 
unfinished on the date spedfied for completion. Boggs hav¬ 
ing failed, after the completion date, to remedy his default, 
the Government rejected the work he had offered for accept¬ 
ance, and thereafter the stmctnre was completely destroyed 
by fire. Although the contract required Boggs to be re¬ 
sponsible for all damages to the building, whether from fire 
or otl^r causes, until its acceptance, he failed and refused 
to complete the work according to the contract and the 
Government required hiTn to vacate the site and, after ad¬ 
vertising, entered into a contract with Owen for the con¬ 
struction of a new building in lieu of the building which was 
to have been built ly Boggs. This action was by the United 
States against the contractor, Boggs, and the United States 
Fidelity & Guaranty Co., which was surety on Boggs’ per¬ 
formance bond the pend sum of $6^00, for dama ges for 
the failure of Boggs to perform his contract The trial 
court found that the new contract with Owen was different 
in substantial respects from that between the Government 
and Boggs. For this reason 

i* • • • the trial court found that a oompariscm 

between the two contracts furnished no basis for 

estimating plaintiff’s [United States] dama ges.” 

Id. at 517. 

but rendered judgment for the United States for the only 
damages proved, the amount of the progress payments 
which had been made to Boggs, less the value of Boggs’ ma¬ 
terials taken over by the Government, totalling $7,403.08, 
but with recovery against the Guaranty Company limited to 
$6,500. 

On cross-writs of error the Circuit Court of Appeals 
reversed this.judgmwit and directed entry of judgment in 
favor of the surety, holding that the surety’s obligation 
was released by the failure of the Government to complete 
the wort: strict in accordance with the original contract, 
due to its TnakiT^ a different contract with the second con¬ 
tractor^ 






In reTersing the Circuit Court of Appeals and affirming 
the judgment of the Circuit Court, the Supreme Court laid 
down two rules which support the position of the District in 
the instant case. The Court held: 

“ • • • the Guaranty Company’s liability clearly 
became fixed upon the occurrence of the default; 
and it was not released by the failure of the Gov- 
emment to have the same work completed in ac¬ 
cordance with Article 4, unless by the fair meaning 
of the agreement the (^vemment was obliged to 
rebuild or at least was excluded from recovering . 
damages upon wy other basis than a completion 
of the building, as permitted by that Article. For 
it is plain, we thiTik, that the making of the new 
contract cannot be regarded as an alteration of 

. the Boggs contract to the exoneration of his surety. 

* • • Their rights and liabilities between them¬ 
selves, being already fixed by the complete breach 
of the Boggs agreement, were not to be affected by 
any subsequent and independent transaction be¬ 
tween the (Government and third parties.” Id. at 
524. 

Applying these rules to the case presently before this 
Court: . 

(1) Upon the default of the contractor, Bopst, the lia¬ 
bility of the surety, appellee Maryland, clearly became 
fixed, and nothing done by the District in connection with' 
the Worthington contract can in any way be regarded as an 
alteration of the Bopst contract or as an exoneration of his 
surety, appellee Maryland. 

(2) The District may recover generally damages which it 
sustained by reason of Bopst’s breach of his contract even 
though, after a trial on the facts, it might be determined 
that the Worthington contract was materially different and 
hence the Worthington contract price was not automaticaUy 
the measure of the damages. 

The remaining cases cited by the surety hold merely that 
the relet contracts were not the standards to measure the 
Government’s damages because they required work ma- 
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terially different' from the work the first contractor had 
been required to perform. In the Calif omia Bridge Co. case 
(Brief of Appellee, p. 10>11) the court found that although 
the relet contract when executed was similar to the original 
contract, thereafter substantial changes were made in it. 
No such charge is made here. Henry W. Volk v. United 
States (Brief of Appellee, p. 12) carefully points out that 
there was 

“ • • • no proof of what it would have cost to com¬ 
plete the work according to the terms of -the ori¬ 
ginal contract • • •/’ 

George Leary Construction Co. v. United Stcdes (Brief of 
Appellee, p. 12) involved no changes in the work to be per¬ 
formed under the two contracts, but the price under the first 
was measured by units of work while the payment under 
the second contract was on a per diem basis. Likewise, in 
the Rosenberg case (Brief of Appellee, p. 13) the Govern¬ 
ment itself specified the manner in which the balloon doth 
was to be manufactured and in the second contract changed 
these specifications so that an entirely different type of 
cloth was produced. 

In Schwartz v. United States, 106 C. CJL 225 (Brief of 
Appellee, p. 16) the Government rejected a house-current 
loudspeaker type of intercommunication system which had 
been installed by the plaintiff on the grounds of defects 
therein, and obtained a battery-operated telephone-handset 
type system at a much greater price. It then charged the 
difference in cost to the contractor and required him to pay 
as a condition to being allowed to bid on future Govern¬ 
ment contracts. The suit was by the defaulting contractor 
to recover this charge which he had paid. Recovery was 
allowed, since the Government admitted that the battery- 
operated system materially and substantially differed from 
the system described in the specifications of plaintiff’s con¬ 
tract. Id. at 237. 

Not a single one of the foregoing cases denies the liability 
of the defaulting contractor and his surety to the GOvern- 
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ment; while the Volk case demonstrates that the sole issne 
has been lack of proof of damages To nse the language of 
Maryland Casnalty Company, taken from its own brief, in 
each of these cases substantial differences between the two 
contracts **made the second contract inadmissible as a meas¬ 
ure of damages.^*' (Brief of A^^llee, p. 16). But substan¬ 
tial differences will not exclude the second contract where 
there is a separate price for the different work, or where 
the ^‘changes in the contract are not shown to have increased 
either the cost of the work or the time required in any sub¬ 
stantial degree.” Le Roy CoUins v. United States, 93 C. CL 
369, 383-385. 

There having been in the present case no trial, and no 
tenders of evidence, it is too early to determine the admis- 
sibilily of the Worthington contract. 

For the foregoing reasons the District submits that the 
argument of the appellee Maryland Casualty Company, 
based upon allied differences between the Bopst and 
Worthington contracts, relates solely to tiie evidentiary 
value of the Worthington contract as the measure of the 
damages sustained 1^ the District by reason' of Bopst’s 
breach of his contract, which is a matter for consideration 
by a trial court at a trial of issues based upon such alleged 
differences. It is further submitted by the District that the 
cases dted by the surety sustain the District’s contention 
that Bopst’s failure to comply with the specifications of 
his contract constituted a breach of his contract with the 
District and gave rise to liability properly asserted in the 
counterclaim of the District 

n 

AH Damages Whidi are Natural Consequences and Pnndmatc 
Results of Bccach oi Warranty are Recoverable at Common 
Law under Dedsions of this Court 

Appellant agrees with the statement of aj^llee Mary¬ 
land Casualty Company, the surety, on page 13 of its brief. 
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that Section V of the Specifications of the Bopst eontnet 
contained warranties of the performance of the eqoixnnent 
to be fnmished, inchiding the pmnps which were rejected as 
defective; 

^*The Contractor gnarantees that all madiinery, 
equipment and devices will conform to the specific 
cations and with the performance data submitted 
with his bid. •••.*’’ (App. 71.) 

In addition, similar warranties ^e found on page 6 of 
Bopst’s contract, under the heading *^Data Filed With 
Bid»’; 

**The undersigned bidder guarantees that each 
of the main sewage pumiJs, * • • will deliver its 
rated volume of sewage against the rated head con¬ 
tinuously at the guarantee overall efficiency under 
the spewed operating conditions • • (App. 

66 .) 

Bopst warranted the four main sewage pumps which are 
the subject of the District’s counterclaim; he warranted 
that they would handle sewage and that they would perform 
with the efficiencies he had stated in his bid and at the 
capacities which the contract required. 

But the District is at a loss to understand the surety’s 
statement that 

i* • • • considerable research has failed to find a 
single case in which it has been held that for a 
breadi of warranty a ^rson may recover more 
than the value of the article guaranteed. • • • 

<*The accepted measure of damages for breach 
of warranty is the return of the amount paid. 

• • • ” (Brief of Appellee, pp. 13,15) 

The rule, contended for by the District, was clearly 
enunciated by this Court in Fries, BeaU d Sharp Co. v. 
Livingstone, 56 App. D. C. 209, 210-211, 12 F. 2d 150, 151- 
152: 

“ • • • Under a breach of contract, whether of war¬ 
ranty or otherwise, the defendant is liable for sudi 
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damages as are the natural consequence and proxi¬ 
mate result of his conduct or which reasonably 
may be supposed to have been within the contemp- 
plation of the parties at the time the contract was 

made as the probable result of a breach of it. 

• • • >> 

Lavingstone, plaintiff below, had for $112 purchased from 
defendant roofing material with a 17 year guaranty, which 
competent carpenters had laid on the roofs of two houses, 
and within 8 to 9 months ^^the roofs leaked generally all 
over.” Defendant, after notice, having declined to act, 
plaintiff bought new material for $192.53 which was placed 
on the roofs at a cost of $154.63, $15 was expended to repair 
ceilings damaged by the leaky roof, and $15 for inspection 
by plaintiff’s son. There was evidence for the defendant to 
show that the new roofing purchased by plaintiff “was the 
best roofing material that could be bought, * * * that three 
thicknesses were required over the roof; so that a larger 
amount of material was necessary * * * as the roll roofing 
purchased by plaintiff from defendant was put on with only 
one thickness.” The trial court entered judgment for 
plaintiff for $362.16, which excluded one $15 claim. 

This Court, after stating these facts and the general rule, 
above-quoted, cited numerous cases from other jurisdic¬ 
tions in which consequential damages—similar to the cost 
of miscellaneous construction which the District here seeks 
—^were allowed. On the facts of the case before it, this 
Court said: 

“In the present case, we must assume that the 
defendant sold roofing material ‘with a guaranty 
of 17 years’; that is, a guaranty to the effect that, 
if properly laid and cared for, the roof would not 
leak for 17 years. Plaintiff’s evidence tended to 
show • • • that the material was practicaUy worth¬ 
less. Damage to the ceilings and the ne^ssity of 
removing the mateiial were natural consequences 
and proximate results of the breach of warranty. 

It al^ must be assumed that the parties contracted 
with reference to these results. When the de- 
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fendant, therefore, after notice, failed to make 
good thm guaranty, the plaintiff was entitled to 
replace the roofing with other material as near the 
same style, grade, and diaracter specified in the 
contract as then procurable. The evidence before 
ns, however, dear^ shows that this mle was not 
followed, l^tead of pnrdiasing other material 
of substantially the same style, grade, and .diar> 
acter as specked, plaintiff pnrdbased a much 
higher grade of material, of a different style and 
character. • • • »> (56 App. D. C. at 211,12 F. 2d 
at 152.) 

* I 

This mle was reiterated by this Conrt within the last two 
years in Thompson s, Rector, 83 U. S. App. D. C. 371, 373, 
170 F. 2d 167; 

I 

« • • • ^ breach of contract, whether of war¬ 

ranty or otherwise, a defendant is liable for sndi i 
damages as are the natural consequence and proxi¬ 
mate result of his conduct Fries, Beall & Sharp I 
Co. V. Livingstone, 56 App. D. C. 209, 210, 12 
F. 2d 150. The consideration paid is not the ' 
measure of damages for breach of a covenant; 
rather is it the value of the benefit contracted for. ' 
Commercial Inv. Co. v. National Bank of Com- | 
meree, 36 Wash. 287, 78 P. 910, 912; Hoffer Oil 
Corp. V. Carpenter, 10 Cir., 34 F. 2d 589, 591.” 
(Emphasis supplied) | 

In view of this Court’s adoption of the mle contended | 
for by the District, which is the generally accepted mle (5 
Williston on Contracts (Bev. ed., 1937) Sec. 1393), it is un- j 
necessary to consider the three cases of Huvett v. Gray, ^ 
Herring v. Skagg and Sturtevant MUl Co. v. Kingsland 
Brick Co. cited by the surety (Brief of Appellee, pp. i 
14-15) in support of a role of damages which was i 
rejected by this court in the Rector case. But it might ! 
be observed that the Huvett and Herring cases, which Wil- | 
listen characterizes (Sec. 1394) as instances of particular 
consequential damages whidi the courts held to have been | 
too remote to have been contemplated by the warranties of i 
the contracts there in suit, are less similar to the District’s | 


daims than Fries, Beall d Sharp v. Livingstone, supra, de* 
cided by this Conrt, or Gascoigne v. Cary Brick Co., 217 
Mass. 302,104 N. K 734, and Greenberg Realty Co. v. Cream 
City R, d P, M. Co., 183 Wis. 258,197 N. W. 815, which were 
cited with approval by this Court in the Fries, BeaU d 
Sharp Co. case. See Dushane v. Benedict, 120 U. S. 630, 30 
L. ed. 81Q, holding counterclaim of $7,000 for breach of war¬ 
ranty proper in action for $813 for price of goods sold. 

Besides breach of express warranty, the liability of the 
contractor Bopst might be considered'from another aspect 
—which, however, produces the same result. \ 

The contract in suit is a building contract ^opst failed 
to perform his contract in the manner provided, in that he 
failed to furnish pumps meeting the Specification require¬ 
ments. The rule of damages is stiil the same, though ex¬ 
pressed in slightly different language. Williston, speaking 
of building construction contracts, says (5 Williston on 
Contracts (Bev. ed., 1937) Sec. 1363, p. 38^): 

“Where the contractor fails to keep his agree¬ 
ment, the measure of the employer's damages, 
whether sou^t in an independent action or by re¬ 
coupment or counterclaim, is always the sum which 
will put him in as good a position as if the contract 
had been performed. If the defect is remediable 
from a practical standpoint, recovery generally 
will be based on the market price of completing or 
correcting the performance, and this will generally 
be shown by the cost of getting work done or com¬ 
pleted by another person. If &e defect is not thus 
remediable, damages are based on the difference 
between the value of the defective structure and 
that of the structure if properly completed. But 
consequential or special damages may also be re¬ 
cover^ when they were foreseeable when the con¬ 
tract was made.” (Citing numerous cases. Em¬ 
phasis supplied.) ‘ 

This is the general rule of damages which is mvoked by 
the District and which has the support of this Court This 
general rule is recogpiized even in those cases where, be- 


canse of nnnsnal drenmstances, a different mle is applied. 
And in those cases the courts point out how the unusual cir¬ 
cumstances prevent the application of the general rule. 

The foregoing rule-was applied by the Circuit Court of 
Appeals, Sixth Circuit, in City of Cleveland v. Walsh Con¬ 
struction Co., 279 Fed. 57, wherein a contractor for con¬ 
struction of a dam sued for the balance of the price and the 
city counterclaimed for several items inclnding a sum of 
$56,350. It appeared that about six months after the work 
was completed a unit of concrete work in the dam collapsed 
because the quality of the concrete was defective according 
to the - specification standard. The contract cost of the 
defective concrete was found to be $14,600; owing to the 
necessity of-tearing down other parts in order to make- 
these replacements, the cost of putting the whole job in the 
condition required by the specifications would have been the 
other sum of $56,350. No replacement or repair was in fact 
made because the city concluded that even if there had been 
no defect, the structure would have been a failure, and it 
adopted a plan for an entirely new structure, using that 
constructed by plaintiff as a backing to supplement the new 
one, so that the defective areas were substantially, if not 
quite, as good as if they had been built according to con¬ 
tract specifications. The Circuit Court of Appeals declared 
that: 

“ • • • As to the proper measure of damages in this 
situation, we approve and adopt the discussion by 
the District Judge, as follows: 

<( t • • • • • 

** *The sum of $56,350, found by the master to he 
necessary to remedy the faulty workmanship, 
would undoubtedly be the true measure of the 
city*s damages, if the structure had otherwise been 
adequate. Such expenditure would have been a 
reasonable and practicable way of making repairs 
within the rules of law stated in the cases above 
cited. Moreover, it is the method of making re¬ 
pairs and the measure of damages provided in the 
contract for defects in material and workmanship. 




wiietlier tbe necessity therefor arises before ac¬ 
ceptance or afterward and within the guaranteed 
period of one year from date of such acceptance. 

The difficulty of applying this rule is that the re¬ 
pairs were not made, for reasons for which the city 
alone was responsible. It would have been useless 
and unnecessary to make them in view of the 
method of reconstruction adopted by the city, and 
it is likewise true, upon the master’s finding, ti^t it 
would have been useless to have made them if some 
such plan of reconstruction had not been adopted, 
for a reservoir would not thereby have been pro¬ 
duced fit for the purposes for which this one had 
been designed and built. The original structure, 
unth these defects, was just as valuable under the 
plan of reconstruction as would the original struc¬ 
ture have been with perfect worhmanship. In view 
of all these circumstances, the master was right in 
holding that the cost of repairs which were not 
made, and the making of which would have served 
no useful purpose, is not to be taken as the true 
measure of the city’s damage. 

*ln this situation and in the absence of any 
finding of how much less the original reservoir in 
the defective condition was worth to the owner 
than the original contract price, or if perfectly 
buUt, the city is not entitled to complain of the 
measure of damages actually adored by the 
master. Ilie plaintiff does not complain. This 
measure, as already stated, is to deduct from the 
contract price, all lhat was paid by the city to the 
contractor for that portion of the concrete work 
which was found to be defective by reason of faulty 
workman^p. The contractor ought not in equity 
to have or retain money paid to him for work done 
that was not good, but was faulty or defective. 

If the contractor is required to surrender all com¬ 
pensation for that part of the work which was thus 
found to be defective, it would seem to me that sub¬ 
stantial justice is done.’ ” (Emphasis supplied) 

279 Fed. at 69-70. 

It will be noted that the foregoing opinion carefully 
points out the unusual circumstances preventing the appli- 
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cation of the general role. These circumstances were two: j 
(1) the city had not replaced, and did not intend to replace, 
the defective work with proper work, and (2) the purpose \ 
for which the work had l]^n performed could not have been | 
accomplished with perfect workmanship any more than it 
was accomplished with defective workmanship. Tet even ! 
under these conditions the contractor was not allowed to | 
retain the contract price of the defective work. 

Applied to the present case, if the Distiict had never re¬ 
placed, and did not intend to replace, the rejected defective ' 
l^pst pumps, and if the Sewage Pumping Station could not 
have performed its function with the Worthington or other 
pumps having ability to handle sewage any better than it 
could perform its function with the Bopst pumps, which 
lacked the ability to handle sewage as well, as the efficiencies 
and capacities which had also been guaranteed by Bopst, | 
there would then exist the unusual circumstances necessary 
for the rejection of the general rule of damages and the ! 
adoption of the appellee’s rule. But neither of these cir- i 
cumstances exists, and there is no reason for failing to 
' apply the general rule of damages, as invoked by appellant 
United States v. Spearin, 248 U. S. 132, 63 L. ed. 166 I 
(Brief of Appellee, pp. 13-14), has no relation to the ques¬ 
tion before this Court since in that case a contractor sued 
for damages because he had been unjustifiably prevented | 
from continuing with his work; and the measure of damages 
suffered by such a contractor would necessarily be different 
from the measure of the government’s damages for breach | 
of contract by the contractor. , 

Both the Schwartz and Rosenberg cases (Brief of Ap- ' 
pellee, p. 16) relate to the proof of the cost of procuring the , 
work unperformed by the original contractor, and are dis- < 
cussed, ^ong with the other cases on that point, on page ^ 
17 of this brief. 

m I 

I 

The District’s Counterdaim Sedts only What is Contniefnany Doe 

' Appellee Maryland contends, under the third heading of 
its brief, that any recovery allowed the District on its conn- ! 



terclaim would constitate an additional remedy (Brief of 
Appellee, p. 18-19) becan^ the District has already re¬ 
claimed the sum it had contracted to pay Bopst for his 
pumps if they had met the specifications of his contract. 

It has already been pointed out that where work is done 
or equipment is furnished which fails to meet the contract 
requirements and the contractor has been paid in full, the 
owner of the land or the purchaser of the equipment is en¬ 
titled to recover from the defaulting contractor or seller 
all damages proximately resulting from the breach that is, 
all sums expended by him in order to obtain that which the 
defaulting contractor had been obligated to furnish. Fries, 
BeaU Sharp Co. v. Livingstone, supra. Had Bopst b^n 
paid in fuU for his pumps the damages proximately result¬ 
ing to the District from his breach would have been the sum 
total of all expenditures of the District necessary to obtain 
proper pumps. If the defaulting,contractor remains un¬ 
paid for his defective work or material, the damages of the 
owner or purchaser have been satisfied to that extent The 
nonpayment of the Bopst contract price for the pumps 
thus satisfied the totid liability of Bopst wd his surety to 
the District to the extent only of such unpaid contract price. 

In order to supx>ort its contention that the <»unterclaim 
seeks an additional remedy the surety first chums that, 
because the District Commissioners’ pump rejection 
order of April, 1937, made specific reference to Sec¬ 
tion y of the Specifications, and their September, 1937, 
order confirmed this rejection, the District may not invoke 
Article 6 of the contract. But this could be only if Section 
V was so separate and distinct from all other provisions of 
the contract that it provided a remedy for breach of the 
contract which was exclusive of all other remedies whether 
contained in the contract or otherwise provided by law. 
But the interrelationship of this Section with Article 6 is 
pointed out in Appellant’s Brief in Chief, pp. 17-21; and the 
cases <nted in the preceding section of this brief, supra, pp. 
19-25, indicate that non-payment of the contract price 
merely satisfies a part of the damages for a breach. Clear 








27 


and unequivocal lang^ge woidd be necessary in any con¬ 
tract provision to warrant constming it as excluding usual 
and normal remedies for breach. Appellee, however, can¬ 
not point to any such unequivocal language. 

Section V is a part of the Specifications, while Article 
6(a) is a part of the contract Appellee surety would have 
this Court apply the former and exclude the latter, or at 
least give the former precedence over the latter. 

It would seem almost unnecessary to point out that 

“ • • • The specifications and the instrument to 
which they are annexed constitute the contract. 
They make a common context, and must be con¬ 
strued together. • • • »> Ingle v. Jones, 2 Wall 
(69 U. S.) 1, 7,17 L. ed. 762, 761. 

and that 

“ • • To its words we at first resort, but not to 
one or a few of them but to all of them as asso¬ 
ciated, and as well to the conditions to whidi they 
were addressed and intended to provide for. • • • ’’ 
MernUr-Ruckgaber Co. v. United States, 241 U. S. 
387,392. 

However, 

“ • • • It is doubtless true that where there is an 
inconsistency in the provisions of the contract and 
the provisions of the specifications^ the positive 
language of the contract should prevail {Meyer v. 
Berlat^i, 53 Minn. 59); • New Jersey Foun¬ 
dry <& Machine Co. v. United States, 44 C. CL 570, 

580. ' 

and the same rule is found in 9 Am. Jur. 11, Section 11, and 
in the cases cited in the annotation commencing on page 
226 in Ann. Cas. 1913C. 

Thus the argument advanced by the appellee-surety is 
diametrically opposed to the rules of the decided cases. 

The surety next points out that the remedy given by 
Article 6 is to replace defective material and work^n- 
ship”. It claims that this means that specific defects in 


spedfic constraction items most be pointed ont, and says 
that the District has pointed to no defects in the Bopst 
pmnps. Yet those pumps could not perform their func¬ 
tions—^they lacked the ability to handle sewage, and they 
failed to meet the guarantees of efficiency whidi had been 
bid by Bopst Even the surety admits “they were simply 
inadequate”, but it says that this is not the same as “defec¬ 
tive”. 

Even when used with utmost exactitude, there is no sub¬ 
stantial difference between “defective” and “inadequate” 
—both mean “deficient” according to Webster’s New Inter¬ 
national Dictionary, 2nd ed. In fact, while Webster states 
that “defective” is “wanting in something essential”. 
Funk & Wagnalls New Standard Dictionary, 1928, declares 
that “lacking in some important particular” is the meaning 
of “inadequate”. 

As a practical matter, of course, pumps which lack the 
ability to handle sewage are “inadequate” as sewage 
pumps. Equally “inadequate” as a gun is one that will 
not shoot; and an automobile that will not run is “inade¬ 
quate” as a motor vehicle. But it would be equally correct 
to call the gun and the automobile “defective”, even with¬ 
out pointing out the specific construction items which ap¬ 
pear to be defective and thus cause the gun and the auto to 
be “inadequate” as a gun and as an auto. Likewise, the 
sewage pumps which lack the ability to handle sewage are 
defective, they are “wanting in something essential”, even 
though the particular construction items which prevent 
them from having the ability to handle sewage are not 
pointed out 

The surety, thirdly, claims that the District is seeking to 
charge the contractor with the excess cost of the Worthing¬ 
ton contract and that Article 6 does not allow recovery of 
excess costs. It says that excess costs may be recovered 
only under Article 9, that the District is not claiming under 
that Article, and that the Worthiagton price less the amount 
which would have been paid to Bopst (amount sought in 



District's oounterclaim) is excess cost. This argoment 
merely confirms the District’s contention (Appellant’s Brief 
in Chief, p. 22) that the nse of the terms costs and excess 
costs have had a tendency, to confuse and may lead to mis- 
construction of the contract. 

The Worthington contract price was the cost to the Dis¬ 
trict of replacing the rejected pumps. This entire cost was 
charged to Bopst and his surety. The charge was liqui¬ 
dated, in part, by application of the sum which would have 
been paid to Bopst had his pumps met the requirements of 
his contract, and the counterclaim of the District is for the 
purpose of collecting and liquidating the balance of the 
charge. 

Only one remedy Is sought by the District, collection 
from Bopst and his surety of the entire cost of replacing his 
rejected pumps by obtaining a judgment for recovery of the 
balance of the cost not already liquidated. 

IV 

Bopst Never Satldaclofily Ouni^etcd his Qmtract widi 

theDistnet 

Here, as in argument before the trial court, appellee 
surety extracts a single sentence from its context and then 
interprets it to suit appellee’s desires. 

The Commissioners’ Order of September 3, 1937 (App. 
46-47), does not recite that the work of the contract “having 
been satisfactorily completed on April 30, 1937 is hereby 
accepted as of that date”, as appellee declares on pp. 19-20 
of its brief. Such phraseology might, as appellee urges, 
cover all of the contractor’s obligations under the contract 
—certainly it implies that the contractor had satisfactorily 
completed everything that the contract required of him. 
But the order of September 3, 1937, declares only that 
**work under Contract No. 12337 • • • having been satis¬ 
factorily completed • • • is hereby accepted • • This is 
followed by a recital of the rejection of the four main sew- 





age pomps and the statement that they ‘*are not^ accepted 
and no credit will be allowed • * 

It b quite apparent that **toor1c t^der” the contract 
means something less than everything, particularly when 
followed by a specification of uncompleted work, the re¬ 
jected work. 

' All that Bopst “satbfactorily completed” was the con¬ 
struction work and equipment—^pump motors, switch¬ 
boards, etc.—that had not been rejected. Obviously, he had 
neither “completed” nor “satisfactorily completed” his 
contract obligation to supply pumps which worked, by in¬ 
stalling pumps which did not function and which the Db- 
trict rejected as unsatisfactory. 

In the light of the hbtory of this case it must be ad¬ 
mitted that the language of the September 3,1937, order of 
the Dbtrict Commbsioners could have been more carefully 
and accurately prepared; but there is no doubt of the mean¬ 
ing of the whole order—of its two paragraphs read to¬ 
gether. The Commissioners had rejected the four inain 
sewage pumps, but they were accepting as satisfactory the 
balance of the work which Bopst’s contract had required. 

AppeUant objects to the statement on page 20 of the Brief 
of Appellee that 

“• • • At the same time, it b true, as recited in 
the said order, that the rejection of the sewage 
pumps for failure to attain the required standard 
of efficiency with the reclaim by the District of the 
amount of the purchase price, ended the obligation 
of Bopst with respect to said equipment • • •” 
(Emphasb suppli^) 

for the reason that the order itself (App. 46-47) contains no 
such recital of the ending of Bopst’s obligations with re¬ 
spect to said equipment As a statement of fact, the quoted 
matter b erroneous; as an argumentative conclusion it is 
unsupported by the facts. 

Appellant b unable to determine from appellee Mary¬ 
land’s fourth argument (Brief of Appellee, pp. 19-22) 




whether appellee claims that the District did terminate the 
right of the contractor Bopst to proceed or whether it did 
not so terminate his right to proceed.' The paragraph on 
page 20 containing the reference to Conti v. United States, 
15b F. 2d 581, appears to argue that the District did termi¬ 
nate the right of Bopst to proceed with the work under his 
contract, and this argument is consistent .with the allega¬ 
tions of such termination found in Bopst’s complaint (App. 
5, 6, 7), in Bopst’s answer to the District’s counterclaim 
(App. 20, 25), in the surety’s motion to dismiss the counter¬ 
claim (App. 29), and in its answer to the District’s counter¬ 
claim (App. 32, 38). On the other hand, the balance of the 
surety’s fourth argument appears to claim that Bopst’s 
right to proceed was not terminated, and this was certainly 
the ground stated by both appellees in their motion for sum¬ 
mary judgment (App. 44-45), from the granting of which 
this appeal has been taken. 

One thing, however, is certain. Either the District did or 
did not terminate the contractor Bopst’s right to proceed. 
And in either event the District is entitled to maintain its 
coxmterclaim. 

“ • • • the District could charge the cost of re¬ 
placement to the-plaintiff, whether or not it termi¬ 
nated the right of the contractor to proceed. • • •»» 
(Memorandum of, Chief Justice Eicher, App. 30.) 

In United States v. American Surety Company, 322 U. S. 
96, as well as in the.earlier cases of United States v. Cun¬ 
ningham, 75 U. S. App. D. C. 95,125 F. 2d 28, and Fidelity 
db Casualty Co, v. United States, 81 C. CL 495, all cited by 
the surety in its brief, pp. 20-21, the Court was dealing with 
the precise language of Article 9 of the U. S. Standard 
Form of Contract which provides, so far as pertinent, that 
in the event of delays 

“ • • • the Government may, by written notice to 
the contractor, terminate his right to proceed with 
the work or such part of the work as to which there 
has been delay. In such event the Government' 
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may take over the work and prosecate the same to 
completion • • • and the contractor and his sure¬ 
ties shaU he liable to the Government for any ex¬ 
cess cost occasioned the Government thereby. * • • 

If the Government does not terminate the right of 
the contractor to proceed, the contractor shall con¬ 
tinue the work, in which event • • • the contractor 
shall pay to the Government as fixed, agreed, and 
liquidated damages •••.’» (322 U. S. at 98-99, n. 

3; emphasis supplied; cf. App. 63) 

Thus, upon termination of the right to‘ proceed the con¬ 
tractor and his sureties become liable for excess costs of 
completion while at the same time the Government loses the 
right to liquidated damages for delay which was ** condi¬ 
tioned upon the Government not terminating the con¬ 
tractor’s right to proceed.” 322 U. S- at 100. If, however, 
there is no termination of the right to proceed the con¬ 
tractor is liable for liquidated damages for his delays. In 
each of the three cases above-mentioned there was an 
express finding that the Government did terminate the right 
of the contractor to proceed (322 U. S. at 97; 75 U. S. App. 
D. C. at 98; 81 C. CL at 500) and in each case it was de¬ 
cided that, as a necessary consequence, the Government was 
entitled to the excess costs of completion, if any. Herfurth 

y.'Acker, _U. S. App. D. C._, 177 F. 2d 38, cited by the 

surety (Brief, p. 20), is irrelevant because the sole question 
related to the statute of limitations, and neither excess 
costs nor liquidated damages for delay was involved. . 

A termination of the contractor’s right to proceed and 
the lawful imposition of liquidated damages for delay under 
Article 9 cannot co-exist under a contract such as the one 
presently in suit. Ldkewise, where the right to proceed has 
been terminated the Government possesses the right to re¬ 
cover excess costs of completion. It is for this reason that 
the District argued (Appellant’s Brief in Chief, p. 25) that 
if there was a termination, and if the counterclaim is ac¬ 
tually for excess costs, then the District is entitled to re¬ 
cover under its counterclaim, and there is nothing contained 
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in the counterclaim (App. 15-18) to inhibit such recovery. 

On ihe other hand, if there was no termination of the right 
to proceed, there was no contractual prohibition npon the 
imposition of the liquidated damages lor delay which were 
previously assessed, and neither the surety nor the con¬ 
tractor may now attack such imposition of-liquidated dam- 
* ages as that question is not before this Court And if there 
; was no termination of the right-to proceed, the District did 
not act under the second remedy given it by Article 6(a) of 
the contract, and is therefore entitled to recover the costs 
of the Worthington replacement pumps under Article 6(a), 
either by virtue of the first remedy expressly stated in that 
Article (Cf. Appellant’s Brief in Chief, pp. 26-28) or under 
the remedies provided by law for breach of contract (Cf. 
supra, pp. 19-25), and every allegation in the District’s 
counterclaim (App. 15-18) is consistent with recovery upon 
the basis of either of these remedies. 

Appellee distorts the memorandum of the late Chief 
Justice Eicher, and from this also distorts the propositions 
advanced by the District. The late Chief Justice, in deny¬ 
ing the surety’s contention that the District was estopped to 
assert its counterclaim because of a so-called final payment 
by it to the contractor, quoted the statutory requirement 
- that the 10^ retent shall be held until the completion of the 
work and then declared, as quoted by appellee surety (Brief 
of Appellee, p. 21), “The work under plaintiff’s contract, 
certainly, was not complete until satisfactory pumping 
equipment was installed.” (App. 31). The Chief Justice 
was not talking about liquidated damages for delays, he was 
' speaking of the payment of the ten percent retent in con¬ 
nection with the surety’s argument of estoppel 
Appellee seeks to set up a straw-man, based upon this dis; 
tortion of the Chief Justice’s memorandum, to the effect 
that the District’s theory requires computation of liquidated 
damages for delay until the completion of the Worthington 
contract. The District’s appeal is from the dismissal of its 
counterclaim for the costs of the Worthington replacement 
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pumps; there is no claim for liquidated damages involved. 
Further refutation is, therefore, unnecessary. 

V 

Neither die So^^alled Final P^iynient to B<^ist, Nor any Other 
Transa c tio n in 19S7, Estopped the Distikt from Asserting 
its Counterclaim or Rdicved the Appellee-Surety of its OUiga- 
^ tions to die District Under its Bond. 

Appellee' reads into its,letter of September 18, -1937 
(App. 93) something which is fwt found in the record, when j 
it says it requested the payment to be made “directly” to ' ! 
the contractor. All that the surety requested was that the I 
payment he made to Bopst (Industrial Piping and Engin¬ 
eering Company). No question had been raised concerning 
whether it should be made “directly” or “indirectly”, the 
surety had been asked only for “comment” before payment 
would be made, and the surety’s comment was a request 
that the payment be made. 

The surety argues' that the so-called final, payment to 
Bopst in October, 1937, constituted a determination by the 
District that Bopst had completed his contract If this 
were true, there would have been no possible reason for the 
letter of September 1, 1937, from the District’s Assistant 
Engineer Commissioner to the appellee Maryland Casualty ' 
Company. Any notices received by the District of claims 
of subcontractors were of no particular concern to the Dis¬ 
trict^ The District was entitled to pay Bopst regard¬ 
less of any notices of claims by subcontractors. The 
District was under-no obligation to pay such claims; the 
claimants had no liens against District property; the Dis¬ 
trict was “not obligated or authorized to use the retained 
amounts to pay them” (Schmoll v. United States, 105 C. Cl. 

415, 455); and the District was not damaged by reason of 
any such unpaid claims. United States v. Munsey Trust 
Co., 332 U. S. 234. Although the 10% retent is withheld 
to secure performance of the work under the contract it is 
not also withheld to secure payment of subcontractors, 




laborers, or maierlalmen. Therefore, the surety has no 
equities, or subrogation rights, in the retent with respect to 
possible demands of subcontractors, laborers and material¬ 
men, based upon non-payment of their wages or bills by the 
contractor, such as it has with respect to ^ssible demands 
of the District based upon the contractor’s npn-perform- 
ance of the work. Maryland Casualty Co. v. United Statesj 
100 C. CL 513, 520; SchmoU v. United States, 105 C. CL 415, 
455; United States v. Munsey Trust Company, 332 U. S. at 
243-244. The surety, appellee Maryland Casualty Co., had 
taken the risk that the District might pay Bopst and that he 
might spend the money in speculation or in riotous living 
and fail to pay his materialmen and laborers.” Mary¬ 
land Casualty Company v. United States, 100 C. CL 
513, 521. No one knows this better than counsel for ap¬ 
pellee, who also represented appellee in the cited case in the 
Court of Claims, and on page 29 of its brief, appellee admits 
that if there was a final settlement appellee **had no in¬ 
terest or right to prevent payment to the contractor”. 

If there' had been a determination by the District that 
Bopst’s contractual obligations to the District had been dis¬ 
charged, if the District had no intention in September, 1937, 
of thereafter looking to the surety for the cost of the re¬ 
placement pumps, the District’s letters of September, 193/ 
(App. 90, 92) were purely supererogation. ^ 

There was only one possible reason why the Assistant 
Engineer Commissioner of the District wrote-the letter of 
September 1, 1937, to appellee Maryland Casualty Com¬ 
pany (App. 90), and that was to preserve the right of the 
District to recover the cost of replacement pumps from 
the surety as well as from the contractor Bopst. Without 
doubt, the retained 10% was held by the District as addi¬ 
tional security for the performance by Bopst of the work 
under his contract, and, as the surety itself points out with 
its reference to Prairie State National Bank v. United 
States, 164 U. S. 227, 233 (Brief of Appellee, p. 28), i>ay- 
ment of this retent to the contractor would have relieved 
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the surety from its obligations to the District—^under the 
old rule of strictissimi juris —in the absence of consent 
thereto by the surety. It was to determine whether or not 
the surety would consent to this i)ayment that the letter was 
sent. It should be noted that this letter calls attention to 
the rejection of the four sewage pumps (thus informing 

I • 

the surety of the contractor’s breach) and to the fact that 
the contractor would not be paid for the rejected pumps. 

Likewise, there would have been no reason for the Dis¬ 
trict to have withheld making the so-called final payment 
to the contractor pending a reply from the surety (App. 

92) merely because of its receipt of notice of claims by sub¬ 
contractors. On the other hand, in order to assure that it j 
not lose the protection of the bond with respect to its right | 
to recover from the surety the cost of replacement pumps, 
the District had strong reason to await the surety’s consent 
before paying Bopst the money which the surety might have 
demanded be held in partial liquidation of the cost of such 
pumps. 

It is unnecessary to discuss appellee’s arguments concern¬ 
ing the description of the October, 1937, payment as 
‘‘final”, the language of the Order of September 1, 1937, 
or the fact that Bopst was paid the entire contract price 
less the price of the pumps and certain other deductions 
(Brief of Appellee, pp. 22-24), because appellee concedes 
that the real question is whether these acts constituted a 
settlement which released the appellee-surety. 

However, it must be pointed out that there is nothing in 
the record in this case to indicate that the contractor ever 
gave a release, as stated by appellee at page 23 of its brief. 

In fact, appellant denies categorically that any release, as 
contemplated by Article 16(d) of the contract, was ever 
given by Bopst under this contract. 

The cases cited by appellee (Brief of Appellee, pp. 24-27) 
relating to the essentials of a settlement which would pre¬ 
clude the assertion of claims, do not meet the cases of 
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McElrath v. United States, 102 U. S. 426, and Bames v. Dis¬ 
trict of Columbia, 22 C. CL 366, discussed on pages 29 and 
30 of Appellant’s Brief in Chief. 

The Poole Engineering Company case (Brief of Appellee, 
pp. 24-25) in the quotation which appellee sets forth in its 
brief, says of claims on the part of the Government only 
that **generally speaking they are “deducted if they are 
known at the time”. But the court, in that case, also 
pointed out that the contract itself expressly precluded the 
plaintiff contractor’s claim, which was for damages. 57 C. 
CL at 237. 

in the Illinois Central R. R, Co. case (Brief of Ap¬ 
pellee, p. 26) the Court of Claims again ruled on the merits 
as well as making the comment quoted by appellee. Bail- 
road travel had been paid for on the basis of rate computa¬ 
tions in effect when the travel took place and when the pay¬ 
ment was made, and four years later the payment was dis¬ 
allowed in the accounts of the military disbursing officer by 
the Auditor for the War Department on the ground that a 
different and lesser rate should have been applied. The 
difference was then deducted from current balances due 
the railroad. The court held that the second and lesser rate 
was unauthorized by the terms of the agreement upon which 
the rates were required to be computed, and that the first 
computation was correct In both of these cases, therefore, 
the court decided against the party making the later claim 
not solely because of lateness, but also on the merits. 

L. E. Myers Co., Inc. v. United States (Brief of Appellee, 
pp. 26-27) involved the date from which the statute of 
limitations began to run, plaintiff relying upon claims first 
submitted by it to the department involved nearly a year 
after the date of the payment of the “final” vouchers, be¬ 
cause claims which had “accrued” at the date of the “final” 
vouchers were barred by the statute. The court merely 
held that 







**The date that a claim is filed does not as snch* 

! set the date at which the claim first accrues xmder ^ 

' the statute.” (105 0. CL at 478) 

In the case before this Court the District’s cause of ac¬ 
tion, asserted in its counterclaim, “accrued” no earlier 
than April 30,1937, when the Bopst pumps were formally 
rejected, and less than four years of the allowable statutory 
twelve years had- passed on the date of the filing of the 
counterclaim. 

Appellant disputes the broad rules appellee attempts to 
extract from Prairie State'National Bank v. United States, 
164 U. S. 227 (Brief of Appellee, pp. 27-28). The rule of that 
case has been limited to the precise situation involved, that 
is, a contest between the surety and creditors not covered 
by the bond (the District was so covered) or between the 
surety and later assignees of the sec^ty (retent or other 
payments under the contract). American Surety Co, y. 
Electric Co,, 296 U. S. 133, 138. The statement of the ap¬ 
pellee, that “The District must necessarily concede that if 
it had made the last payment without the consent of the 
surety, the latter would have been discharged”. (Brief of 
App^lee, p. 29), taken without qualification, is contrary to 
the rule in Pickens County v. National Surety Co,, 13 F. 
2d 758, 762, which requires that the surety be damaged by 
such, payment, and contrary to the general rule today that 
any such discharge of the surety is only pro tanto, (which, 
in the present case, would be to the extent of the last pay¬ 
ment) Restatement of Security, Sec. 132; 9 Am. Jur. 1949 
Supp. 20, Sec. 107; 127 A. L. B. 69. 

However, in the instant case there was full consent by 
the surety; in fact, the surety requested that the payment 
be made (App. 93). The appellee surety now says it con¬ 
sented only to a “final settlement”—but its. letter of Sep¬ 
tember 18, 1937, was a “request that payment be made” 
(App. 93). The surety says it did not consent to a later 
assertion of a claim by the District based upon the cost of 
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the Worthington contract; bat it is obvions-that the surety 
would not at any time “consent” to the assertion of any 
claim that would impose liability upon it. The surety says 
that if such a claim had been asserted it is unbelievable tha; 
It would have given its consent, when faced with-a potential 
liability of several times the. amount > withheld. But this 
assertion ignores appellee !s earlier assertion rthat t^re 
were claims of subcontractors whidi were unpaid. If !the 
contractor did not pay his subcontractors, the-surety was 
obliged to do so by the terms of the bond. Payment of this 
money by. the'.District to the contractor made it possible 
for the contractor to meet these debts and thus relieve*the 
surety of liability; The surety’§ consent is not so unbe¬ 
lievable under these circumstances. 

Moreover,, the. District’s letter of September 1st (App. 
90) had.called attention-to the rejection of the four main 
sewage pumps, and the surety, had only to refer to the 
contract, whirii its bond insured; to refresh its recollection 
of the precise terms of its lability. . It is i<^ for the surety 
to now,say that its consent was to a settlement .without re¬ 
servation on the pari of the District, although reserving to 
Bopst the right to challenge its finality.. The surety says 
that the District should > then have, asserted the claim con¬ 
tained in the counterclaim herein. But what more could 
the District have said'in its letter of September 1st short of 
saying V We shall hold you for the costs of the replacement 
pumps”? Actually, a surety.such as appellee here is not 
even entitled to notice of its-principal’s default (Restate^ 
ment of Security,.Sec. 136 and comment a.), a fortiori, why 
should the obligee (l^trict) notify the surety that it will be 
held on its bond? Demand upon the surety serves only 
one function, to render the surety liable for interest upon 
the obligee’s claim for damages from the date of demand, 
where the claim exceeds the penalty of the bond. United 
States V. Shea-Adamson Co., 21 P. Supp. 831, 838; United 
States V. U. S. F. dt G. Co., 236 U. S. 512> 530-531. 
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This argmnent of the appellee-surety, that the Septem¬ 
ber 1937 letters from the District were understood by the 
surety as meaning that the District would not hold it for 
the cost of the replacement pumps and that *^If the prem¬ 
ises were false, it was the fault of the District”, is really 
the argument of estoppel which the surety has unsuccess¬ 
fully advanced several times in the trial court. 

To establish an estoppel the appellee-surety must show 
its reliance upon conduct of the District by which the surety ! 
would be prejudiced if the facts are shown to be different | 

from those upon which it relied. The surety says that the | 

Order of the District’s Commissioners of September 3, 

1937 (App. 46-47), the labeling of the voucher of September 
7, 1937, as “final”, and the District’s letter of Septem¬ 
ber 1, 1937 (App. 90), caused it to consider the Bopst con¬ 
tract as settled and completed and the surety discharged 
from any further liability to the District. 

But the letter from the District to the surety on Septem¬ 
ber 1st expressly called attention to the rejection of the 
four sewage pumps and to the fact that the contractor 
was being allowed no credit for these items; this letter 
also asked the surety for “any comment which you may 
wish to offer as to the release of this final payment.” 
(App. 90). The contract with Bopst had provided for 
partial payments with respect to the pumps at different 
stages in the progress of their installation and prior to 
their final acceptance or rejection (Specs. Sec. XI, App. 

74), and when the pumps were rejected for failure to 
meet the specifications, it became necessary to recover 
from the contractor the payments theretofore made on 
account (Specs. Sec. V, App. 73)—^which was done by al¬ 
lowing no credit therefor on the so-called “final payment 
voucher”. Otherwise the contractor would have been 
paid, in part, for the rejected pumps and the monetary 
liability of the contractor and his surety to the District 
for the cost of the replacement pumps would have been 
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Increased by the amonnt of money paid on account of the 
rejected pumps. If there were no liability on the part of 
the surety, or if the District intended on September 1,1937, 
to waive its right to proceed against the surety for the cost 
of procuring replacement pumps, there would have been no 
reason, as demonstrated supra, pp. 34-36, for the District to 
have written its letter of September 1st. Hence, the writ¬ 
ing of this letter of September 1,1937, including a reference 
to disallowance of credit for the rejected pumps, can only 
be interpreted as calling the surety’s attention to its bond 
obligation and apprizing the surety that it was being pro¬ 
tected and its liability was being reduced to the extent of 
the deduction of the amounts theretofore paid Bopst on 
account of the pumps. 

If the surety interpreted this letter as constituting a rep¬ 
resentation by the District that the surety was discharged 
from liability for the cost of replacement pumps or as a 
waiver by the District of its right to recover th^ cost, 
it (the surety) must have wondered not only why the letter 
was written at all, but also why the District made reference 
to the disallowance of credit on account of the rejected 
pumps since, if there were no fiuther liability of Bopst and 
the surety, the latter “had no interest or right to prevent 
payment to the contractor” (Brief of Appellee, p. 29). 

Why did not Maryland Casualty Company then ask the 
District what action the District proposed taking with 
respect to the cost of the replacement pumps T Why did 
not the surety inquire of the District whether its (the 
surety’s) understanding, that it would not be held for 
the cost of replacement pumps, was correct t 


“Since the doctrine of estoppel in pais is 
founded upon principles of morality and fair 
dealing and is available only for the protection 
of chmns made in good fai^ the party setting 
up an estoppel is himself bound to the exercise of 
good faith in the transaction and in his reliance 
upon the words or conduct of the other party. • • • 







i ,•“*•** €k)od faith is gener^y regarded, however, 
as reqni^g the exercise of reasonable diligence 
to learn the trnth, and, accordingly, estoppel is 
denied when the party claiming it was'pnt on in- 
^qniiy as to the tmth and had available means 
• for ascertaining it, at least .where the element of . 
actual fraud is absent • • • »» 19 Am. Jur. 739, 

741^ Sec. 86 . . .. 

-* * < 

This Court’s predecessor, the Supreme Court • of • the 
District of Columbia sitting in General Term, expressed 
the same thought in EUiot v. District of Columbia, 3 Mac- 
Arthur 396,< 400, wherein plaintiff- sought to enjoin, the 
enforcement of a lien for taxes for 1866 and 1867 upon 
land bought by the plaintiff after he had requested the 
collector of taxes to furnish him all delinquent tax bills 
on the land £ind had been given bills for the years 1868- 
1871,* inclusive. In holding the District not estopped by 
the act of the.collector of taxes, Mr. Justice MacArthur 
said: .• ’ ■•=* - 

“ • • • He was not informed- that Mr. Elliot 
represented a purchaser, or. that he contemplated 
beaming one himself.^ It is not pretended that he 
' concealed or misrepresented the amount of taxes 
due wilfuUy or intentionally, A majority of ihe 
court are. clearly*, of opinion- that the District 
is not.excluded,from claiming the taxes still.due 
and unpa^, To hold otherwise would be to estab¬ 
lish an estoppel ' where the party sought to be 
estopped was ignorant of the facts matet^ to such 
a conclusion, and where there was not the slightest 
intention to mislead or deceive, • • • ” (Emphasis' 
supplied.) - * . . " . x 

This Court itself, m Drury Y,.GorreU, 44 App. D. C. 518, 
said at 529 ; 

* . ’ 

“This.court, speaking through Mr. Justice Bobb 
in the case of Bowen v. Howenstein; 39 App. D. C. 

585, Ann. Cas. 1913E, 1179, stated, the doctrine 




thus: ‘The doctrine of estoppel in pais is found 
. - upon principles of morality, and is intended to sub- 
. serve the ends of justice. “It is a doctrine, there¬ 
fore, when properly understood and appli^ t^t 
concludes^ the truth, in. order to prevent fraud and 
falsehood, and imposes silence on a party'when in 
conscience and honesty he should not be allowed 
to s^ak.” Van Rensselaer v. 'Kearney, 11 How. 
297, 326,13 L. ed. 793, 715,’—^and repeato the lan¬ 
guage of the Supreme Court found in Henshaw v. 
BisseU, 18 WalL 255, 271, 21 L. ed. 835, to this 
. effect: ‘An estoppel in pais is sometimes said to 
be a moral questioiL Certain it is that to the en- 
■ forcement of ah estoppel of tliis character, such as 
will prevent a party from asserting his legal rights 
to property, there must generally be some degree 
of turpitude in his conduct which has misled others 
to their injury. •••»»» 


It was only after a second request from the District 
(App. 92) that 'the Maryland Casualty Company comment^ 
upon the proposed “ffnal” payment, which comment con¬ 
sisted solely of the following: 


“We beg to acknowledge your letters of Sep¬ 
tember 1st and 17th, and in reply,, request that 
payment be made to the Industrie Piping & En¬ 
gineering Company. I understand that it is already 
understood that the payment will be accepted 
them under protest for reasons outlined in their 
correspondence.” (App. 93). 


Was this the only comment required of the surety if it also 
understood, as it now asserts, that the District by making 
this payment and by its order of September 3, 1937 (App. 
4847) had determined that there was no liability on the 
part of the surety for the cost of the replacement pumps; 
particularly when the right of the District to make such 
charge was expressly set forth in the contract between the 
District and the contractor Bopst? 
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The position of appellee-surety here is like that of the 
building association in Attkisson v. Plumb, 50 W. Va. 
104, 40 S. E. 587, 58 L. B. A. 788, wherein the building as¬ 
sociation sought to avoid the effect of a release it had made 
of a first deed of trust (to secure a loan of $1200) on land 
held in the name of Mrs. Plumb, on the ground that Attkis¬ 
son, who had sued to subject the land to a debt due him from 
Mrs. Plumb’s husband and which suit the circuit court had 
dismissed, had represented that he would not appeal from 
the dismissal and the building association had for this rea¬ 
son, some 16 months after the dismissal and no appeal hav¬ 
ing been taken, released the first deed of trust and made a 
new loan for $500 secured by a new deed of trust, where¬ 
upon Attkisson had appealed and the Supreme Court of Ap¬ 
peals held his debt to be a lien on the land subordinate 
only to the building association’s first deed of trust. 

The testimony of the secretary of the building association 
(58 L. R. A. at 799) is similar to the factors relied upon 
by the surety in the present case. The secretary testified 
that “Attkisson gave me to understand that bygones were 
to be bygones between him and Plumb”, that AttMsson 
told him that as a result of the litigation Plumb and his 
wife had withdrawn from ‘the church of which Attkisson 
was the minister “and that it grieved him to know that such 
a condition of affairs was there; and that acting upon that 
prompting, he invited them back”. The secretary also 
testified that the “$500 loan would never have been brought 
to the attention of the board if there had been any impres¬ 
sion left by Mr. Attkisson on my mind that he intended to 
appeal this suit.” But when asked whether Attkisson told 
him that he did not intend to take an appeal, he replied “I 
don’t intend to say that that is his exact language.” 

The Supreme Court of Appeals of West Virginia held: 

“ • • • Was it not extreme carelessness to take 
such conversation of Attkisson as a basis for the 
solemn act of the release of its mortgage? Why 


did not the association learn explicitly from Attkis- 
son whether he intended to forego h s appeal, and 
tell him why it propounded the question} In the 
above-cited case of Brant v. Virginia Coal & 1. Co., 

9d U. S. 326, 23 L. ed. 927, it is held t^t, to enable 
a party to plead snch an estoppel, it is essential 
that he was not only destitute of knowledge of the 
true state of things, ‘but also of any con¬ 
venient or available means of acquiring such knowl¬ 
edge.’ See also 11 Am. & Eng. Enc. Law, 2d ed. 
p. 434, laying down the same doctrine. So we can¬ 
not sustain the appellant’s cause on the theory of 
an estoppel’’ (58 L. B. A. at 803, 40 S. E. at SX).) 

Why did not appellee-surety l^m explicity from the Dis¬ 
trict whether it intended to forego its ri^ts against the 
contractor and the surety for the cost of the replacement 
pumps? A “convenient or available means'of acquiring 
such knowledge” was by asking the question in its letter 
of September 18, 1937 (App. 93) addressed to the District 
The surety may not now rely upon its then undisclosed in¬ 
terpretation of the conduct of the District when it could 
easily have inquired whether such interpretation was cor¬ 
rect. 

The surety claims that if the District had the right to 
reopen the settlement with Bopst, such reopening could not 
and did not apply to the Maryland Casualty Co. (Brief of 
Appellee, p. 30). No authority is cited for this novel pro¬ 
position, and it is so patently untenable that nothing can 
be added to a simple denial of the proposition. 

VI 

The Bailey Case Api^ks. There was Neither Statutory Author¬ 
ization for, nor Concession by die Appdke or odier Consid¬ 
eration to Support, any Allied Compromise br SetdemenL 

Appellee’s desire to becloud the issues herein is well il- 
lustrated by the manner in which it commences the sixth 
subdivision of its brief. (Brief of Appellee, p. 30). It de- 
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dares that the District is presenting to this Conii newly 
devised arguments which had not been presented to the 
trial cburL It is surprising that appellee should make sudi 
a statement, since the letter to the trial court (Tr. 222-225) 
mentioned by appellee expressly refers to the fact that the 
District had urged this same point in argument (Tr. 223). 

In like fashion the same arguments had been presented by 
the District in its memorandum in opposition to the motion | 
of the api)ellee-surety for. summary judgment, filed in the ' 
trial court April 1, 1944, and repeated in its reply (filed 
February 13,1945) to the supplemental memorandum of the 
surety on the same motion, and again in the memorandum 
in support of the District’s motion for summary judgment 
filed May 22, 1945. Both motions were denied and these 
memoranda, being no part of the record in the lower court, 
were not'included in the transcript filed in this Court. 

The appellee’s interpretation on page 30 of its brief, of 
the District’s argument (Brief in Chief of'Appellant,. pp. 
31-36) is absurd. The District merely says, that a sub¬ 
sisting legal obligation to the District of Columbia cannot be 
obliterated under the guise of a “settlement” of a contract. 

The District agrees with appellee that the conclusion of 
the Supreme Court in District of Columbia v. Bailey, 171 
U. S. 161, 43 L. ed. 118, was that the Commissioners were i 
without power to submit to an award of an arbitrator, but j 
the argument of the District is based upon the reasons 
given by the Supreme Court for its conclusion (171 U. S. 
at 175-177, 43 L. ed. at 125-126). Appellee’s'failure to 
appreciate this is evident from its statement that the 
Bailey case has been cited “on no other point” than 
lack of authority in a municipal corporation to submit 
to a common law arbitratioiL (Brief of AppeUee, p. 
32). Yet, in the previous paragraph of its brief, appellee 
cited Parsons v. District of Columbia, 35 App. D. C. 326, for . 
the proposition that this Court had denied “an attempt by 
the District to claim lack of power to make a contract for 








the erection of a • municipal building* in .which case thLs 
Court not .only cited, but quoted, the Bailey case (35 App. 
D. C., at 335) and held,, on that authority, that, the argu¬ 
ment of the District as to lack of power, in the persons ex¬ 
ecuting the contract to. bind the District thereby “would 
undoubtedly be true, .were it not that they were acting 
under express authority of Congress/’ {Id. at 336) This 
is the precise argument made by the District in its Brief in 
Chief, p. 34, namely, that in the absence of express author¬ 
ity from Congress the Commissioners were, and are, with¬ 
out power to release, extinguish, waive, or elect not to en¬ 
force, the obligation of Bopst (and equally of his surety) 
to the District of Columbia. 

Likewise, no question of arbitration was involved in 
either Myers v. District of Columbia, 25 App. D. C. 132,137 
or Smith v. District of Columbia, 25 App. D. C. 370, 375, yet 
in both cases this Court cited and quoted from the Bailey 
case. ^ . . . / 

The authority granted the District Commissioners by the 
D. C. Revenue Act of 1947 (Act of July 16, 1947, c. 258, 
61 Stat 355, D. C. Code,. 1940 ed., Supp. Vii, Sec. 47-1586 
1 (a)) to “compromise” income and franchise taxes— 
cited by appellee-surety as contrary to appellant’s con¬ 
tention on page 34 of its Brief in Chief—actually supports 
appellant’s contention. It demonstrates the necessity for 
express statutory authority. To exercise this “compromise 
authority” in certain tax cases requires, first of all, that 
there exist a doubt as to either the liability of the taxpayer 
or the. collectibility of the tax, with the result that the Com¬ 
missioners may not “make a settlement, even though the 
liability is definite.and certain” (as claimed by appellee on 
page 33 of its brief), ufdess there is a doubt as to collecti¬ 
bility of the tax. Furtheraore, even in sudi cases, there 
must be a.true compromise —^there must be mutual conces¬ 
sions—the Commissioners may not agree to collect nothing. 
Furthermore, the taxpayer must make an “offer of com¬ 
promise” and the “compromise” itself takes the form of a 






written agreement between the taxpayer and the District 
reciting the authority under which the Commissioners act 
, and containing the details of the compromise. 

The surety never has, nor does it now, point to any com¬ 
promise of the obligation of Bopst and his surety to pay the 
cost of the replacement pumps. Appellee is imderstandably 
and necessarily silent as to any concession on its part or on 
the part of its principal, Bopst The only concession it has 
' ever claimed occurred, was an alleged concession on the part 
of the District—an undertaking (whether by “settlement”, 
waiver, election, decision, or other form) not to hold the 
surety to the terms of its bond. But concession on one side 
alone does not constitute a compromise. 

There is no question of power to settle an admitted lia¬ 
bility involved either in the case before this Court, or in the 
cases or statutes cited by either party herein, despite the 
suggestions of appellee at the bottom of page 33 of its brief. 

Nor do the facts of the present case show any attempt 
on the part of the District to “repudiate its agreements and 
settlements entered into in good faith and /or vatuahle con¬ 
sideration* % as the appeUee-surety urges at the top of page 
34 of its brief. This is the first time that the surety has 
even suggested that any agreement was entered into by the 
District whereby either the contractor or the surety would 
be relieved of the cost of the replacement pumps; nor does 
the surety, even now, identify the agreement, or anything 
evidencing the existence of any such agreement. Further¬ 
more, and far more important, is the fact that the surety 
' has never heretofore, and does not now, point to any form 
of valuable consideration to support what it might term a 
' “settlement” whereby it was relieved of responsibility to 
respond for the cost of the replacement pumps. There was 
no consideration to support any of the actions or activities 
which have been relied upon by the surety as indicative of 
its relief from responsibility to respond for the cost of the 
replacement pumps. 
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For the foregoing reasons, the settlement or adjustment 
or compromise alleged 1^ appellee to have accrued, would 
have been in tmth nothing less than a pnre, nnadnlterated 
gift from the District—^wholly- without sanction in law. 


vn 


The Condnrions Omtamed in die Memoondnm Opinion of the 
Court Below are Wh<dlj Erroneous 

Appellee’s 7th subdivision of its brief (pp. 34-36) con¬ 
sists, essentially, of two assertions: (i) “that appellant 
does not anywhere contend that the findings and conclu¬ 
sions of the Court below are in error or in issne”, and (ii) 
numerons quotations from the memorandum opinion below 
which appellee denominates as “uncontroverted findings” 
and which it claims “are more than adequate to justify the 
judgment below”. 

The first of the foregoing assertions is contradicted by 
the entire record herein, particularly by appellant’s “State¬ 
ment of Points” filed in the lower court (Tr. 232-233) and 
appellant’s “Statement of Points Belied On” on pages 9 
and 10 of Appellant’s Brief in Chief. 

Few, if any, “findings” are contained in those portions 
of the memorandum opinion below which appellee quotes; 
the quoted matter consists of conclusions or interpretations 
of the contract or rulings of law. Whatever in the quoted 
matter might be in the nature of findings are, at most, ulti¬ 
mate findings which, appellant contends, are unwarranted. 
Appellant has always contended that the several conclu¬ 
sions, interpretations and rulings contained in the memo¬ 
randum opinion are wholly erroneous. 

Insofar as any portions of the memorandum opinion 
which appellant has challenged below and here are in real¬ 
ity findings of fact, the District Judge was without au¬ 
thority to make them, for this Court has laid down the rule 




that on summary judgmentcourt is .not authorized 
to try the issue, but is to determine whether there is an 
issue to be triedL^’ MiUer y. MUler, 74 App..D. C. 216, 219,. 
122 F. 2d 209,212; quoted with approval in Dewey y. Clark, 
_U. S. App. D. C_,_P. 2d_(Feb. 6,1950). 

f 

CONCLUSION 

j.. ’• f ^ 

For the reasons set forth in this reply brief, it is respect¬ 
fully submitted that appellee has failed to meet appellant's 
arguments and has failed to sustain the judgment of the 
lower court, and that the judgment of the District Court 
should be reversed. 

* . I 

Vesnon E. West, 

Corporation Counsel, D, 

Chester H. Gbat, 

Principal Assistant Corporation Counsel, D. C., 
Lee F. Dante, . 

Assistant Corporation Counsel, D. C., 
MuuTon D. Koeman, 

Assistant Corporation Counsel, D, C.,, 
Attorneys for Appellant, 

District Building, 

Washington 4, D. C. . 
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FUed April 7, mi 
EXHIBIT ^ 

Form 25 E. D. , 

^ PEBFORMANCE BOND 
(Oonstmction or Supply) 

KNOW ALL MEN BY THESE PRESENTS, That we 
1 JOHN H. BOPST, JB^ AN INDIVIDUAL TRADING AS 
^ THE INDUSTRIAL PIPING AND ENGINEERING 
COMPANY, OP THE CITY OF BALTIMORE, STATE 
OF MARYLAND, as Principal, and MARYLAND CAS¬ 
UALTY COMPANY, A CORPORATION OP THE STATE 
OP MARYLAND, BALTIMORE, MARYLAND, as Surety, 
are held and firmly bound unto the District of Columbia, a 
municipal corporation, hereinafter called the District, in 
the penal sum of ONE HUNDRED AND FIFTY-SIX 
THOUSAND ONE HUNDRED'AND FIFTY DOLLARS 
($156,150.00) lawful money of the United States, for the 
payment of which sum well and truly to be made, we bind 
ourselves, our heirs, executors, administrators, and succes¬ 
sors, jointly and severally, firmly by these presents. 

THE CONDITION OF THIS OBLIGATION IS SUCH, 
That whereas the principal entered into a certain contract, 
hereto attached, with the District, dated AUGUST 20,1935, 
for Constructing complete and keeping in repair for a 
period of one year sewage pumps, switdiboards and other 
equipment in Sewage Pumping Station and Grit Chamber 
Building in connection with a sewage treatment plant for 
the District of Columbia, located at Blue Plains, in the Dis¬ 
trict of Columbia, as more fully set forth in said contract. 


1 


2 


NOW, THEEEPOEE, if the principal shall well and trnly 
perform and fulfill all the undertakings, covenants, terms, 
conditions, and agreements of said contract during the 
original term of said contract and any extensions thereof 
that may be granted by the District, with or without notice 
to the surety, and during the life of any guaranty required 
under the contract, and shall also well and truly perform 
and fulfill all the undertakings, covenants, terms, condi¬ 
tions, and agreements of any and all duly authorized modi¬ 
fications of said contract that may hereafter be made, notice 
of which modifications to the surety being hereby waived, 
and shall save harmless from, ^d indemnify the District 
from, any and all claims, delays, suits, costs, charges, dam¬ 
ages, counsel fees, judgments, and decrees to which said 
' District may be subjected on account of any infringement 
of letters patent or copyrights by him at any time except 
for infringement of such patents as are by number specifi¬ 
cally set forth in said contract, or on account of any acci¬ 
dents to persons, or damage to property or premises, after 
the commencement of the work,- and prior to its completion 
and acceptance, and pay the same, and if said contract is 
for the construction or repair of a public building or public 
works within the meaning of the act of September 1, 1916 
(39 Stat. 676), as amended by the act of July 7, 1932 (47 
Stat 608), shall promptly make payment to all persons 
supplying the principal with labor and materials in the 
prosecution of the work provided for in said contract and 
any such authorized extension or modification thereof, and 
keep the work performed by him under his said contract in 
repair for the term named in said contract, then this ob¬ 
ligation to be void; otherwise to remain in full force and 
virtue. 

IN WITNESS WHEREOF, the above-bounden parties 
have executed this instrument under their several seals 
this 20th day of AUGUST, 1935, the name and corporate 
seal of each corporate party being hereto affixed and these 




3818 Boland Aveime 1618-20 Court Square Bldg. 


{Address) 


(Address) 

(Individual principal) 


(Corporate princixMd) 

. , ♦ 

. • 0 ' ’ 

(Business address) 


Att^t: 


(A£Sx corporate seal) 


A. F. Stoebekeb (Signed) 


(Corporate surety) 
(Business address) 


(A£dx corporate se^) 
MABTLjLin) Casu^ty Company 
W. Stbwabt AinsBsoN - ‘ 


Attorney-In-Fact 
701 40tli St, Baltimore, Md. 
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The rate or premium on this bond is'$15.00 per thousand. 
' Total amount of premium charged, $2,342.25 

!(The above must be filled in by corporate surety) 
Approved by the Commissioners, sitting as a Board: 

I 

B. M. Brennan (Signed) 

--_ 

. . Secretary. 

AUGUST 20, 1935 

CEETIFICATE AS TO COEPOEATE PEINCIPAL 

I,_, certify that I am the 

__ _i- .-I:. J_secretary of the corporation 

named as principal in the within bond; that__ 

_, who signed the said bond on behalf 

of the prmcii)al,.was theh_:_of 

said corporation; that I know his signature, and his sig¬ 
nature thereto is.genuine; and that said bond was duly 
signed, sealed, and attested for and in behalf of said cor¬ 
poration by authority of its governing body. 

_(Corporate Seal) 

Piled September 15, 1942 
36 INSTEUCTIONS TO BIDDEES 


39 31- Comparison of Bids —The proposals will be ad- 

u- justed, canvassed and compared on the basis of the 
qualifications of the bidder, conformity to specifications, 
guaranteed efficiencies and) the price bid. 

All bids which, in the opinion of the Engineer, meet the 
specifications will be adjusted for comparison as to price 
according to the variation of average overall efficiency of 
each pumping unit, including the motor, from a base fig^uro 
of 78% in the following manner: 







a. If the.average overall efficiency exceeds 78%, 
there shall be deducted froin the price bid, and if 
the average overall efficiency is below 78% 
there shall be added to the price bid an amount cal¬ 
culated at the following rates: 


For. the 40 ling.d. pump—$1,200 per unit of varia 
tion from 78%. " • - ' • . .. • 

For each 60 m.g.(L pump—$1,200 per unit of varia 
r lion from 78% • v • - i '-: 

For each 80 m.g.d. pump—$3,000 per unit of varia¬ 
tion from 78% . , ; 


b. The average overall efficiency of each pump to be used 
in the foregoing computation shall be computed from the 
guaranteed performance data supplied by the bidder, by 
determining the weighted mean efficiency at 20, 22 and 24 
ft. head in the following manner: 


Estimated overall efficiency at 20 ft. head 
times 2 =_ 


Guaranteed overall efficiency at 22 ft head 
times 6 =- 


Estimated overall efficiency at 24 ft head 
times 2 =_ 


The sum of these three items 


This sum divided by 10 = average overall 
efficiency_ 


c. The lowest bid after adjustment in the manner 
described above shall be considered to be the best 
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bid for determining the bidder to whom the con¬ 
tract will be awarded, but payment shall be made 
on the basis of the actual pHce bid. 


(Note: The forgoing ^Tostmetions to Bidders^ is contained 
in the boimd ydbmc filed by the District of Odnmbia at the 
request ol Maryland Casualty Company, and attached to pages 
139-140 of die Transcript This vedume constitutes the ^adver¬ 
tised ^ledfications" t^oo. which the Worthington contract was 
awarded, and was furnished to all persons proposing to bid the 
main sewage pumps which were to replace the rqccted Bopst 
pumps.) 





















EHfiBHn 8 


rm • i 


. 4 m 

• ( ^ ■: 1 

i> 











INDEX 


PACK 

Petition for Rehearing _ 1 

Cases Cited 

Bames v. District of Columbia, 22 Ct. Cl. 366 _ 6 

District of Columbia v. Bailey, 171 U. S. 161, 43 L. Ed. 118_ 2 

Fay V. Macfarland, 32 App. D. C. 296 _ 3 

Isenberg v. Biddle, 75 U. S. App. D. C. 100, 125 F. 2d 741_ 5 

McElrath v. UrtiUd States, 102 U. S. 426, 26 L. Ed. 189_ .6 

Statutes Cited 

Act of June 20, 1874, ch. 337,18 Stat. 116_ 2 

Act of June 11, 1878, ch. 180, 20 Stat. 102_ 2 

Revised Statutes of the District of Columbia, Sec. 55- 2 

Miscellaneous 

11 Am. Jur. 262-264, “Compromise and Settlement” §§ 15-16 and notes __ 4 

H. R. 6834, 76th C<Migress, 1st Session- 3 

President’s Veto Message re H. R. 6834, 76th Congress_ 3 
























IN THE' 


United States Court oi Appeals 

Fob the Distbict of Columbia Ctbcuit 


No. 10^7 
April Term, 1949 


Distbict of Columbia, a Municipal Corporation, 

Appellant, 

V. 

John H. Bopst, Jb., and Mabyland Casualty Company, 
a Corporation, Appellees. 


PETITION FOR REHEARING 

Appellant, District of Columbia, petitions this Honorable 
Court for a rehearing in the above-entitled cause for the 
following reasons: 


I 

The judgment of the Court is obviously predicated upon 
a misinterpretation of the terms of the contract contained 
in the record filed herein and was rendered without refer¬ 
ence to the legal limitations upon the powers of the Com¬ 
missioners of the District of Columbia. 

The Court, in its decision, held that District Judge Morris 
was entirely correct when he held 


1 
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“ • • • that the appellant had previously made 
an election of one of the several alternate courses 
open to it under the terms of the contract pursuant 
to which a final settlement had been made, and 
that, therefore, it was now barred from repudiat¬ 
ing that settlement in order to secure further ad¬ 
vantages by a different interpretation of the con¬ 
tract.” 

Congress has expressly provided in Section 55 of the 
Revised Statutes of the District of Columbia (which is ap¬ 
plicable by virtue of section 2 of the Act of June 20, 1874, 
ch. 337, 18 Stat. 116, and section 2 of the Act of June 11, 
1878, ch. 180, 20 Stat. 102) that the Commissioners of the 
District of Columbia 

“ • • • have no power to release or extinguish, in 
whole or in part, the indebtedness, liability, or obli¬ 
gation of any corporation or individual to the Dis¬ 
trict. • • •.” 

and Article 6 of the contract (App. 61) expressly required 
Bopst to replace rejected materials with proper materials, 
without charge to appellant, or else be liable to the appel¬ 
lant for the cost of such replacement. If appellant’s Com¬ 
missioners had passed an order which expressly released 
Bopst of his contractual obligation to furnish pumps that 
worked, that order would have been patently in violation of 
law, ultra vires, void and of no effect. The Supreme Court 
of the United States has held that appellant’s Commission¬ 
ers cannot do indirectly what a statute forbids them to do 
directly. District of Columbia v. Bailey, 171 U. S. 161, 177, 
43 L. Ed. 118, 126. 

District Judge Morris’s opinion, which this Court has 
adopted, holds that the appellant has lawfully done in¬ 
directly, by means of an interpretation of the contract, 
what appellant could not lawfully do directly. Specifi¬ 
cally, despite Article 6 of the contract which required 
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Bopst to replace rejected material with proper material 
without charge therefor or be liable for the cost of such 
replacement (App. 61), Judge Morris nevertheless held that 
Section V of the specifications, which required Bopst to re¬ 
move rejected pumps and return any money theretofore 
paid on account of them (App. 73), authorized appellant to 
elect not to hold Bopst to compliance with Article 6. 

The same section of the Revised Statutes of the District 
of Columbia likewise prohibited any “settlement” by ap¬ 
pellant of any claims it had against Bopst. Even in the ab¬ 
sence of such an express prohibition, appellant’s Commis¬ 
sioners were without power to make such “settlement” 
since 


n • • • commissioners are creatures of statute. 
They possess no implied powers. Their authority 
to act must be gathered from the express terms 
of the law granting it. • • • ’’ Fay v. Macfarland, 

32 App. D. C. 295, 299. 

Congress sought to remove the prohibition of R. S. D. C. 
§ 55, and to vest appellant’s Commissioners with power and 
authority to make such “settlements” by H. R. 6834, 76th 
Cong., 1st Sess., but this bill was vetoed by the President 
on August 1, 1939 (App. 109-111). 

Quite aside from the lack of power of appellant to make 
the “settlement”, this Court’s approval of the holding that 
a “settlement had been made” either overlooks or ignores 
the following facts: 

a. Nowhere in the record are the words “final set¬ 
tlement” found, except in the last two para¬ 
graphs of Judge Morris’s memorandum. 

b. Judge Morris’s use of the words “final settle¬ 
ment” in the last two paragraphs only of his 
memorandum, constitutes a conclusion of law 
which finds neither basis nor justification in 
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either the record or (to the extent that such 
“final settlement” could preclude appellant’s 
present claim) in any rule of law applicable to 
the facts of record. 

i 

c. Appellee Bopst always denied that any “settle¬ 
ment” had occurred, a fact which Judge Morris 
recognized when he said 

“plaintiff Bopst insisted to the contrary by 
protesting the disallowance of the value of the 
rejected pumps and the deduction for liqui¬ 
dated damages.” (App. 55, E. 219) 

The law has heretofore been well-settled that a “settle¬ 
ment”, which will bar an action, requires mutual agreement 
of the parties thereto. (11 Am. Jur., “Compromise and 
Settlement,” §§15 and 16, p. 262-264, and notes). 

n 

The judgment of the Court, insofar as it held that District 
Judge Morris was entirely correct when he held that ap¬ 
pellant 

“ • • • was now barred from repudiating that 
settlement * • *.” 

fails to give effect to applicable decisions of the Supreme 
Court of the United States, and of this Court, and ignores 
the self-contradictory holding of District Judge Morris that 
when Bopst filed suit against appellant 

“ • • • then, of course, the District should have the 
right to assert any claims which it might have 
under the contract notwithstanding the settlement. 

• • • ” (App. 56, E. 220, emphasis supplied). 

Both the Supreme Court of the United States and this 
Court have held that if one of the parties to a “settlement” 


5 


files suit against the other party to such settlement based 
upon the subject-matter of the settlement, the other party 
is entitled to have the Court go behind the settlement and 
re-examine all questions arising out of the original subject 
matter. The last-quoted holding of Judge Morris recog¬ 
nized this rule, but his ultimate conclusion failed to give ef¬ 
fect to the rule. 

This Court, in Isenberg v. Biddle, 75 U. S. App. D. C. 100, 
104,125 F. 2d 741, 745, said: 

• But such abstract matters to one side, the 
identical question on this point was decided by us 
in our first and second opinions in Cummings v. 
Societe Suisse. We said: ‘When the corporation 
brought this suit, it invited the court to which it 
submitted itself to go behind the settlement, and 
at the instance of the United States, the real part¬ 
ies in interest, to re-examine all the questions aris¬ 
ing out of the original claim.’ And a like result 
was reached in United States v. Bodiek, 2 Cir., 

117 F. 2d 588, affirmed 2 Cir., 120 F. 2d 760, under 
facts closely parallel to the present case. To the 
same effect is McElrath v. United States, 102 U. S. 

426,441, 26 L. Ed. 189, followed in United States v. 
Burchard, 125 U. S. 176, 8 S. Ct. 832, 31 L. Ed- 
662. • • • 

In McElrath v. United States, 102 U. S. 426, 441, 26 L. Ed. 
189, cited by this Court, the Supreme Court of the United 
States discussed the general rule of the finality of a settle¬ 
ment of accounts by proper officers of the Government, de¬ 
clared that 

“Had the claimant rested upon the settlement 
of his account by the proper officers of the Govern¬ 
ment, his right to invoke the general rule, to which 
we have referred, would have been entitled to more 
consideration th^ it can now receive. • • • ” (102 
U. S. at 441, 26 L. Ed. at 192), 



but concluded that claimant’s suit against the United States 
was an invitation to the court to go behind that settlement 
and permitted the court to render judgment for the United 
States on its counterclaim. 

To like effect, under a contract of the District of Colum¬ 
bia, is Bames v. District of Columbiaj 22 C. CL 366, 392, 
wherein it was held: 

“The claimant has of his own motion brought 
these contracts and extensions before the court and 
has invited the issues which the defendant tenders. 

If he seeks a settlement of parts of his several con¬ 
tracts he can not complain if the defendant asks to 
have the whole accounts under the same revised 
and restated. The subject in that view has hereto¬ 
fore been considered by .this court and the Supreme 
Court, and the law so declared {McElrath^s Case, 

102 U. S. R., 441, affirming the judgment of this 
court, 12 C. Cls. R., 312; Brown's Case, 17 C. Cls. 

R., 421; McKee's Case, 12 C. Cls. R., 5^.) ” 

m 

The judgment of this Court, insofar as it holds that Dis¬ 
trict Judge Morris was entirely correct when he held that 
appellant’s present claim would permit it 

“ • • • to secure further advantages by a different 
interpretation of the contract * * (emphasis 
supplied). 

completely ignores three pertinent facts of record: 

a. The only advantage which appellant has received 
under some prior “interpretation of the con¬ 
tract”, was the right to refuse to pay for work 
which was rejected for failure to meet contract 
requirements. Certainly no contracting party 
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has ever been denied this right, under any inter¬ 
pretation of a contract. 

b. The “further advantages’^ sought by appellant, 
are merely its common-law remedies for a breach 
of contract. See Reply Brief of Appellant, Part 
II, pp. 18-25. 

c. The record fails to show any “interpretation” of 
the contract which was heretofore made by ap¬ 
pellant which could justify a description of ap¬ 
pellant’s present contentions as a “different 
interpretation of the contract.” See Reply 
Brief of Appellant, Part HE, pp. 25-29. 

IV 

The judgment of this Court, insofar as it holds that Dis¬ 
trict Judge Morris was entirely correct when he held that 

“ • • • appellant had previously made an election 
of one of the several alternate courses open to it 
under the terms of the contract * * (emphasis 
supplied). 

overlooks the fact that as a necessary prerequisite to such 
holding it was incumbent upon Judge Morris to rule that 
Articles 6 and 9 of the Contract and Section V of the Speci¬ 
fications are exclusionary from or inconsistent with one 
another, and not supplementary to each other as appellant 
has always claimed. 

But Judge Morris never made this prerequisite ruling. 
His memorandum opinion neither denies that Section V of 
the Specifications is supplementary to Article 6 of the Con¬ 
tract, nor does it point to any inconsistencies among Articles 
6 and 9 and Section V. The only ruling which the record 
contains on this point is to the contrary, and is found in a 
memorandum opinion by Chief Justice Eicher rendered on 
a motion of appellee Maryland Casualty Company to dis¬ 
miss the counterclaim, wherein he expressly held: 
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“I do not feel convinced, however, that Articles 
6 and 9 of the Contract and Section 5 of the Specifi¬ 
cations are exclusionary or inconsistent from or 
with one another. Section 5 has to do with Accept¬ 
ance Tests and seems to me to be supplemental to 
the over-all provision for Inspection and resulting 
rights of rejection for defective material or work¬ 
manship and the consequences that will flow there¬ 
from. Under Articles 6 and 9, read together, the 
District could charge the cost of replacement to the 
plaintiff, w’hether or not it terminated the right of 
the contractor to proceed. The order, therefore, of 
the District rejecting the pumps under Section 5 
was not so inconsistent as to constitute an election 
as a matter of law or equity.” (App. 30, R. 144- 
145). 


The motion before Chief Justice Eicher was based upon 
an alleged election of remedies by appellant (App. 28-29, 
E. 141-142), and was overruled pursuant to the above- 
quoted interpretation of the contract. Judge Morris’s con¬ 
clusion that appellant made an election was based (App. 
54-55, R. 218-219) upon nothing additional to what was 
in the record before Chief Justice Eicher. 

In the face of an express ruling in the record that these 
three provisions of the contract are not mutually exclusion¬ 
ary or inconsistent, and without himself ruling upon this 
fundamental point, Judge Morris concluded that appellant 
had made an election among alternate courses. 

It is submitted that a mere reading of these three contract 
provisions demonstrates that Chief Justice Eicher’s inter¬ 
pretation of the contract was correct. Judge Morris’s con¬ 
clusion that appellant made an election should not be ap¬ 
proved by this Court without a ruling that Chief Justice 
Eicher was in error. Unless these contract provisions were 
mutually exclusionary or inconsistent, there could have been 
no election among them. 
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Wherefore, the premises considered, your petitioner re¬ 
spectfully prays that a rehearing of this cause may be 
granted, and for such other and further relief as to the 
Court may seem meet and proper. 


Vebnon E. West, 
Corporation Counsel, D. C., 


Chesteb H. Gray, 

Principal Assistant Corporation Counsel, D. C., 


Lee F. Dante, 

Assistant Corporation Counsel, D. C., 


Milton D. Kobman, 

Assistant Corporation Counsel, D. C., 


I, Vernon E. West, Corporation Counsel, D. C., attorney 
for petitioner, do hereby certify that the foregoing petition 
is presented in good faith and not for delay. 


Vernon E. West, 
Corporation Counsel, D. C. 




